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COMMITTEES, ALTERING COMMITTEE MEMBERSHIP AND OTHER
ALTERNATIVES FOR ENSURING ADEQUATE REPRESENTATION
UNDER SECTION 1102 OF THE BANKRUPTCY CODE
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The present creditors' committee under section If(Re Bankruptcy Code
evolved from the former "protective committee" founin federal equity
receivership cases. Protective committees werallysappointed for each class of
public debt. Today, a single creditors’ commiiteeften appointed to represent the
interests of all unsecured creditors as a class.a Aesult, the unsecured creditors
committee represents diverse creditor groups tivan thave competing interests.

In some instances, the competing interests of wexlicommittee members
may result in a situation where the creditors' cdttem is not adequately
representing the interests of a particular credifmup. Often, the dispute arises
because a committee member allegedly has a corgpktinciary or contractual
duty or because a particular creditor group befetat it is under-represented or
disenfranchised. In those cases, the bankrupteyt assually must determine
whether it is necessary to appoint an additionairodtee under section 1102(a)(2)
of the Bankruptcy Code so that the creditor grasi@dequately represented. A
bankruptcy court may also consider some other fofmelief, such as altering the
creditors' committee membership or appointing ditiaf subcommittee to insure
that a creditor group is adequately representéldemeorganization process.

INTRODUCTION

In order to understand the dynamics of a moderditons' committee, it is
important to understand the roots of such comnstied the prior practices for
selecting creditors' committee members in fedeaaslkbuptcy cases. Those roots
are found in creditors’' committees in federal gqreteivership cases.

The concept of a committee to protect the interestgeditors was common in
federal equity receivership cageSuch committees were referred to as "protective

“Kurt F. Gwynne, Esq.; Reed Smith LLP; WilmingtorglBware. Reed Smith LLP represents creditors'
committees in chapter 11 cases throughout the d&itates.

! Seell U.S.C. § 1102 (2006); Daniel J. Buss@balition-Building Through Bankruptcy Creditors'
Committees43 UCLAL. Rev. 1547, 1553 n.15 (1996) (detailing history of acmgie reorganization law);
see generallharles J. Tabl he History of the Bankruptcy Laws in the Uniteat&t 3 AM. BANKR. INST.

L. REV. 5 (1995) (discussing history of bankruptcy laws).

2 seeBussel,supranote 1, at 1553 (explaining formation and role oftective committees in federal
equity receivership casesge alsdrosset v. Mayfair Bldg. Corgln re Mayfair Bldg. Corp), 97 F.2d 826,
827 (7th Cir. 1938) (stating bondholders' protextoommittee was created for purpose of enforcimd) an
collecting bonds of committee members); Harvey Rlleévi& Shai Y. Waisman,Does Chapter 11
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committees.” In contrast to the appointment ofraylei creditors' committee under
section 1102 of the Bankruptcy Codeyratective committee was formed for each
class of public debtThe protective committee would utilize proxies be tactual
deposit of securities to empower itself to negetetplan of arrangement on behalf
of the committee's constituerits.

A debtor's management and its allies, often langétutional investors, usually
created the protective committeeBrotective committees were criticized because
there was little protection for dissenting creditend because other creditors that
consented to the reorganization were often takeraradge of in the informal
extrajudicial procesS.

In enacting the Bankruptcy Code of 1978, Congressnded that creditors'
committees would "provide supervision of the dehitorpossession and of the
trustee" and "protect their constituents' inter&5Bongress intended that creditors'
committee would serve as the "primary negotiatiodieés” for the formulation of
plans of reorganizatioh.

Congress further intended that creditors’ comnsttegould adequately
represent their constituents, but authorized thektgptcy court to appoint
additional committees "if necessary to assure aateqepresentation” of creditors.
Congress believed that such authority would bdedelipon in cases in which the
debtor proposes to affect several classes of debtunder the plan, and in which
they need representatioff."

Disputes have arisen concerning whether a particotaditors' committee
member, or the committee itself, is adequatelyasgnting the interests of some of
its constituents. For example, disputes have rangbere a committee member
allegedly has a competing fiduciary or contractdaty that precludes it from
adequately representing the interests of its ciestis. In those instances, a
bankruptcy court may consider altering the membprshthe creditors' committee.

In addition, other disputes have arisen where ictr@mittee conflict forms the
basis for a claim of lack of adequate represematidertainly, some conflict among
creditors' committee members is inherent in thecgse of bringing together
different creditor groups in an effort to reachangensus. On the other hand, at

Reorganization Remain a Viable Option For Distres8eisinesses in the Twenty-First Centyury8 Aw.
BANKR. L.J. 153, 163 (2004) (discussing history and dgwalent of federal receivership).

% SeeBussel,supranote 1, at 1553 (“[Clommittees representing eaalscbf public debt would form.");
see also In reJeppson, 66 B.R. 269, 277-78 (Bankr. D. Utah 1986)ing committees were formed to
create aggregate representation and allow submiss$ibankruptcy plans for debtofabb,supranote 1, at
22 (discussing history of equity receiverships asé of protective committees).

* SeeBussel,supranote 1, at 1553 (discussing use of proxies by cdteas).

® See idat 1556, 1560 (discussing debtor's control overrnitees).

® Seeid. at 1556 (describing how debtors' management andllies are able to control reorganization
process and realize "spoils" of reorganization).

"H.R.REP. NO. 95-595 (1977).

8 H.R. Rep. NoO. 95-595, at 401 (1977).

11 U.S.C. § 1102(a)(2) (2006).

OH.R. ReP. No. 95-595, at 401.
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some point, the conflict may rise to a level atetha creditor or group of creditors
is effectively disenfranchised and without a void&hen the conflict reaches that
level, a bankruptcy court may consider ordering dbpointment of one or more
additional committees, altering the membership ¢ treditors’ committee, or
appointing official subcommittees, as may be neugsdo assure adequate
representation.

I.  APPOINTMENT OFCREDITORS COMMITTEES IN GENERAL

Under the former Bankruptcy Act (repealed 19%78)reditors’ committee
members were selected by the creditérsvhen Congress enacted the current
Bankruptcy Code in 1978, Congress rejected a proeedor the election of
creditors' committee members and, instead, providedankruptcy court with the
responsibility for the appointment of creditorsnuuittee member§ Moreover,
the bankruptcy court had the authority under formsection 1102(c) of the
Bankruptcy Code to change the size or membershgpaséditors’ committee if the
committee was not representative of different kinfi<laims represented by the
committee**

In 1986, Congress shifted the responsibility far #ppointment of a creditors'
committee to the United States Trustee because r€smgconsidered the

1 Bankruptcy Act, Amendments of 1938, Pub. L. No-6B6, 52 Stat. 840 (1938) (formerly codified as
amended, at 11 U.S.C. 88 1-1103 (1976)).

12 Seell U.S.C. § 609 (1976) (repealed 1978) (providingchapter X, any committee need only file
document evidencing authority to act on behalf ommittee members, signed statement identifying
committee members, nature and amount of their elaand circumstances of committee's formation); 11
U.S.C. § 738 (1976) (repealed 1978) (providingshapter XI, for election of official creditors' conittee of
at least three, but no more than eleven credit&®&hard Niles ChassinJudicial Misinterpretations of
Creditors' Committegsl BANKR. DEv. J. 107, 109 (1984) (noting creditors elected menntof creditors'
committee).

1311 U.S.C. § 1102(a)(1) (198mended byict of Oct. 27, 1986, Pub. L. No. 99-554, § 2200 Btat.
3088, 3101 (charging court with appointment of cattea of creditors)see alsdl24 GONG. ReCc. H11102
(daily ed. Sept. 28, 1978) (statement of Rep Edg)art?4 ONG. REC. S17419 (daily ed. Oct. 6, 1978)
(statement of Sen. DeConcini); Kenneth N. Klee Kndohn ShafferCreditors' Committees under Chapter
11 of the Bankruptcy Codeél4 S.C.L. REv. 995, 1001-02 (1993) (tracking shift in responsipilfor
appointing creditors' committees to bankruptcy tjur

" Seell U.S.C. § 1102(c) (repealed 1986):

On request of a party in interest and after nadice a hearing, the court may change
the membership or size of a committee appointecusdbsection (a) of this section if
the membership of such committee is not represeataf the different kinds of claim
orinterests . . ..

Id.; see alsoChassin,supranote 12, at 117-18 (discussing operation of seciibd2); Thomas Henry
Coleman & David E. WoodruffLooking Out For Shareholders: The Role of the Bg@bmmittee in
Chapter 11 Reorganization Cases of Large, Publitg/d Companies68 Av. BANKR. L.J. 295, 302-03
(1994) (indicating some courts find removal of sattl102(c) from Code to mean they no longer have
authority to alter creditor committee membershipjlevother courts have held they retain some aitjhtar
alter committee membership under section 105(a)).
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appointment process to be "an administrative t&SkThe bankruptcy court,
however, retained the authority to order the appoémt of additional committees
as necessary, but the United States Trustee haalitherity to actually appoint the
committee members once the court so ord&ted. 1986, Congress also deleted
section 1102(c) of the Bankruptcy Cade.

Section 1102(a)(1) of the Bankruptcy Code providdsgt "as soon as
practicable after the order for relief under chafitk of this title, the United States
Trusteeshall appoint a committee of creditors holding unsecuwiaiims andmay
appoint additional committees of creditors or oligg security holders as the
United States Trustee deems appropridteAccordingly, section 1102(a)(1)
mandates that the United States Trustee appoieast one creditors' committee in
a chapter 11 case if creditors are willing to sefve

The United States Trustee has the discretion t@iappadditional committees
under section 1102(a)(1y.0On request of a party in interest, however, the
bankruptcy "courtmayorder the appointment of additional committeesrefditors
or of equity security holders if necessary to assadequate representation of
creditors or of equity security holders.If the court orders the appointment of an

1511 U.S.C. § 1102(c) (1982) (repealed 1986); H.B2 RI0. 99-764, at 28 (1986}s reprinted in1986
U.S.C.C.A.N. 5227, 5240-41 ("Section 218 amend& B.C. [8] 1102 to transfer the authority to appoin
the chapter 11 committee of unsecured creditora ffte court to the U.S. Trustee, as it is an adstrative
task."); Harvey R. Miller,The Changing Face of Chapter 11: A ReemergencbeoBankruptcy Judge as
Producer, Director, and Sometimes Star of the Rawimation Passion Play69 Av. BANKR. L.J. 431, 453
(1995) (explaining courts evaluate whether credit@ommittees provide adequate representation after
United States Trustee performs "administrative "tagkappointing committee); Greg M. Zipes & Lisa L.
Lambert Creditors' Committee Formation Dynamics: Issugeshie Real World77 Av. BANKR. L.J. 229,
234 n.33 (2003) (discussing shift of responsibildy appointing creditors' committees).

®H.R. Rep. NO. 95-595, at 114 (19773ee alsdMiller, supranote 15, at 451-52 (commenting on courts'
authority to appoint additional committeeBut seeCarl A. Eklund & Lynn W. RobertsThe Problem with
Creditors' Committees in Chapter 11: How to Mandige Inherent Conflicts Without Loss of Functi&n
AM. BANKR. INST. L. REv. 129,131 (2000) (noting often-litigated issue is whether court lsaghority to
alter committee).

7 Act of Oct. 27, 1986, Pub. L. No. 99-554, § 2200 Btat. 3088, 310kee alscColeman & Woodruff,
supranote 14, at 302 (citing 1986 deletion of sectio®2A(t) of Bankruptcy Code); Eklund & Roberts,
supranote 16, at 131 (discussing litigation after 198&tion of section 1102(c) of Bankruptcy Code).

%11 U.S.C. §1102(a)(1) (2006) (emphasis added).

% SeeH.R. Rep. No. 95-595, at 114 (1977) ("Subsection (a) requites dourt to appoint at least one
committee.");see alsaColeman & Woodruffsupranote 14, at 296 (discussing appointment of committe
by United States trustee). The bankruptcy coumyewer, may "for cause" order that a creditors' cdttem
not be appointed in a chapter 11 case filed by listssiness debtor.Seell U.S.C. 88 1102(a)(3),
101(51C) (2006) (defining "small businessit); § 101(51D) (defining "small business debtosge also
Ned W. WaxmanThe Bankruptcy Reform Act of 1994 BANK. DEV. J.311, 335 (1994) (explaining when
debtor elects to be treated as small businessptime may decline appointment of committee).

D'5eell U.S.C. § 1102(a)(1) (2006) (“The United Statestee . . . may appoint additional committees of
creditors . . . as the United States trustee desgpsopriate.");see also7 COLLIER ON BANKRUPTCY
1102.03[4], at 1102-25 (Alan N. Resnick et al. gtiSth ed. 2003) (discussing power of United Stratstee
in appointing committee).

%11 U.S.C. § 1102(a)(2) (2006ee also In r&sarden Ridge CorpNo. 04-10324, 2005 WL 523129, at
*2 (Bankr. D. Del. March 2, 2005) (noting under $art1102(a)(2), "courtnay order the appointment of
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additional committee, "the United States trusteeallstappoint any such
committee.*

A creditors' committee shall "ordinarily consisttbgé persons, willing to serve,
that hold the seven largest claims against theodebt the kinds of claims
represented on such committee . 2% It accordance with the legislative history,
courts have interpreted the language regarding'dhdinary” appointment of the
seven largest unsecured creditors as non-birfdiAgereditors' committee may also
consist of the members of a committee organized cksditors before the
commencement of the bankruptcy case, if such coenivas "fairly chosen and is
representative of the different kinds of claimbeorepresented™

Il. FIDUCIARY DUTY OF CREDITORS COMMITTEE MEMBERS

A member of a creditors’ committee owes a fiduciduty to theclass of
creditors that the committee was appointed to s=#® That fiduciary duty is

additional committees.") (emphasis in original)cddr v. Edison Bros. Stord#n re Edison Bros. Stores),
No. 95-1354, 1996 WL 534853, at *3 (D. Del. Sept, 1996) (Section 1102(a) "explicitly provides the
bankruptcy court with discretion."); Mirant Americksergy Mktg., L.P., v. Enron CasgNo. 02 Civ. 6274,
2003 WL 22327118, at *3 (Bankr. S.D.N.Y. Oct. 1003) (quotingedison Bros.

2211 U.S.C. § 1102(a)(2) (2006). Section 1114(dhefBankruptcy Code provides for the appointment of
a retirees' committee if the debtor seeks to modifynot pay retirees' benefits, or if the courtenttise
determines that it is appropriateeell U.S.C. 8114(d) (2006). A discussion of section 1114(d)egond
the scope of this paper.

%11 U.S.C. § 1102(b)(1) (20063ee id.§ 101(5) (defining "claim")jd. § 101(41) (defining "person").
Seediscussiorinfra Part VIl regarding the Bankruptcy Abuse Preventimad Consumer Protection Act of
2005, which added subsection (a)(4) to section 1102

% See In reDow Corning Corp 212 B.R. 258, 261 (E.D. Mich. 1997) (citing legiste history for
proposition language of section 1102(b)(1) is "ptery rather than mandatory"); H.REP. NO. 95-595, at
401 (1977) (referring to language of section 11§2(bas "precatory”). Notably, iDow Corning the
district court held that a United States trustegld¢@ppoint a person that was not a creditor tocteditors'
committee.SeeDow Corning 212 B.R. at 261, 264 (allowing appointment obatey to committee); Klee
& Shaffer,supranote 13, at 1005 (stating most courts have integgdrerovision favoring appointment of
seven largest creditors as permissive).

%11 U.S.C. § 1102(b)(1) (20086).

% seeWestmoreland Human Opportunities, Inc. v. Walsh6 #43d 233, 256 (3d Cir. 2001) (stating
members of official creditor's committee owe fidargi duty "toward their constituent members"); Walsh
Westmoreland Human Opportunities, Inin (e Life Serv. Sys., Ing, 279 B.R. 504, 513 (Bankr. W.D. Pa.
2002) ("Members of a creditors' committee owe adidty duty to the committee's constituenises- the
class of general unsecured creditors in generdh'fe Dow Corning Corp 255 B.R. 445, 485 (E.D. Mich.
2000) (noting "fiduciary duty extends to the classa whole, not to its individual members." (quofin re
Drexel Burnham Lambert Group, Inc., 138 B.R. 7122 TBankr. S.D.N.Y. 1992))xff'd sub nonClass
Five Nevada Claimants v. Dow Corning Corp., 280dF638 (6th Cir. 2002)¢ert. denied 537 U.S. 816
(2002); ABF Capital Mgmt. v. Kidder Peabody & Cdn fe Granite Partners, L.R 210 B.R. 508, 516
(Bankr. S.D.N.Y. 1997) ("The committee and its mensbowe a fiduciary duty tthe class otreditors that
the committee represents.") (emphasis in origirdinAm. Corp. v. Delta Air Lines, 175 B.R. 438, 514
(S.D.N.Y. 1994) (noting creditors committee owehuiiary duty only to class of creditors, not to welor
any other party)in re Drexel Burnham Lambert Group, 1nd38 B.R. 717, 722 (Bankr. S.D.N.Y. 1992)
(discussing fiduciary duty extending to class ofmeoattee constituents and correlative grant of kadit
immunity), aff'd, 140 B.R. 347 (S.D.N.Y. 1992); Johns-Manville Salesp. v. Doar{In re Johns-Manville
Corp.), 26 B.R. 919, 924 (Bankr. S.D.N.Y. 1983A("holder of a claim or an equity interest who seon
a committee undertakes to act in a fiduciary capami behalf of the members of the class he reptesg



114 ABI LAW REVIEW [Vol. 14:109

owed to all of its constituents, whether or notaatipular group of constituents has
a seat on the creditors' committéén exercising that fiduciary duty, the committee
must "guide its actions so as to safeguard as rmsigossible the rights of minority
as well as majority creditor$® Creditors' committee members, however, do not
owe a fiduciary duty to any particular credif8’A committee member is held to a
standard of conduct that is "[n]Jot honesty along, the punctilio of an honor the
most sensitive . . . 3* The committee members' fiduciary duty to the repnéed
class includes obligations of fidelity, undivideoly&lty, and impartial service in
pursuing the class' interests.

see also In rePWS Holding Corp 228 F.3d 224, 246 (3d Cir. 2000) (creditors' catre@m stands as
fiduciary to "committee's constituents™i re Garden Ridge Corp., No. 04-10324, 2005 WL 5231293a
(Bankr. D. Del. March 2, 2005) ("[O]fficial committeof unsecured creditors has a duty to represént al
general unsecured creditors, including landlordshto extent that they have general unsecured cl§ims
Mirant, 2003 WL 22327118, at *4 ("It is well settled tlaatreditors' committee owes a fiduciary obligation
to its constituency.").

%" See Mirant 2003 WL 22327118, at *7 (noting concerns are fierad . . . by the fundamental notion
that a committee represents all unsecured creditbesher or not a member of a particular groupddided
in its membership." (quotintp re McLean Indus., Inc., 70 B.R. 852, 862 (Bankr. S.[¥.NL987))); Rickel
& Assocs. v. Smithlf re Rickel & Assocs.), 272 B.R. 74, 100 (Bankr. S.D.N2002) (stating creditors'
committee "serve more than one master."); KrafsW®P (n re El Paso Refinery, L.P.), 196 B.R. 58, 74
(Bankr. W.D. Tex. 1996) (observing "courts are anifed in their opinion that the members of creditor
committee owe a fiduciary duty to the class thatabmmittee represents . . . .").

% shaw & Levine v. Gulf & Western Indu@n re Bohack Corp.), 607 F.2d 258, 262 n.4 (2d Cir. 1979)

2 seeDow Corning Corp 255 B.R. at 485 (stating "fiduciary duty extetidghe class as a wholeot to
its individual members$.(quoting Drexel Burnham138 B.R. at 722)) (emphasis adde@janite Partners,
210 B.R. at 516 (acknowledging creditors' committeembers "do not . . . owe a fiduciary duty to any
particular creditor."). A creditors' committee@l$oes not owe any fiduciary duty to the debtotoestate.
See Life Serv. Sy279 B.R. at 513 (indicating purpose of creditomenittee is to maximize distribution to
creditor class)in re Fas Mart Convenience Stores, .|ri265 B.R. 427, 432 (Bankr. E.D. Va. 2001) (posjtin
fiduciary duty owed to all creditors, but not tobtler); Granite Partners 210 B.R. at 516 (noting no
fiduciary attaches from creditor committee membergarties other than class of creditors, including
estate)in re Barney's, Inc., 197 B.R. 431, 441-42 (Bankr. S.¥.N.996) (contrasting committee's lack of
duty owed to debtor or its estate with committéie'sciary duty to all creditors represented by caitten);

In re Seascape Cruises, Ltd31 B.R. 241, 243 (Bankr. S.D. Fla. 1991) (reézigg committee's fiduciary
obligations do not extend to debtor).

*0'In re Mountain States Power Gd.18 F.2d 405, 407 (3d Cir. 1941) (quoting Meinhar&almon, 249
N.Y. 458, 464 (1928)).

3 See id.(noting duty of "undivided loyalty" (quotiniyleinhard,249 N.Y. at 464))Life Serv. Sys279
B.R. at 513 (stating members of committee have dbifidelity, undivided loyalty, and impatrtial sece to
creditor class)fas Mar Convenience Store265 B.R. at 432 (recognizing duty of undividegdtty and
impartial service to creditors)p re Nationwide Sports Distrib., Inc227 B.R. 455, 464 (Bankr. E.D. Pa.
1998) (quotingMeinhard 249 N.Y. at 464) (describing duty of "undividemylty"); United Steel Workers
v. Lampl (n re Mesta Mach. C9, 67 B.R. 151, 156 (Bankr. W.D. Pa. 1986) (nottmmmittee members
have obligations of fidelity, undivided loyalty, dnimpartial service); Pension Benefit Guaranty Carp
Pincus, Verlin, Hahn, Reich & Goldstein Profl Corg2 B.R. 960, 963 (Bankr. E.D. Pa. 1984) (opining
committee owes duty of loyalty to class it représgn
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I1l. FACTORSRELEVANT TO "ADEQUATE REPRESENTATION AND THE
APPOINTMENT OFADDITIONAL COMMITTEES

A creditors’ committee should be "representativé"the creditors that the
committee was formed to serveA creditors’ committee, however, need not
“faithfully reproduce the exact complexion of theeditor body.** When
determining whether it is necessary to appointdttitimnal committee, the "issue is
not whether the creditors' committee is an exaglicga of the creditor body, but
whether representation of various creditor typesdsquate™

The Bankruptcy Code does not define "adequate septation.® It is clear,
however, that "adequate representation” does nanrtfeat a creditor is successful
on all of its position¥ or that its interests are exclusively represeftdut rather
means that the creditor has a "meaningful voicethercommitteé®

The test of adequate representation is "necessaridgue.’® Indeed,
"[n]oteworthy is the absence of any indication frtme statutory language that the

®2 Seell U.S.C. § 1102(a)(2) (2006) (authorizing appuimt of additional committees "if necessary to
assure adequate representation of creditors ."); id. 8 1102(b)(1) (providing for appointment of pre-
petition committee as creditors' committee if petifion committee is "representative of the differelaims
to be represented.")see alsoBussel, supra note 1, at 1548 ("Creditors' committees in bantayp
reorganization cases perform a 'representativetiom”); Klee & Shaffer,supranote 13, at 1011 ("The
final requirement under section 1102(b)(1) is thatofficial creditors' committee be 'representatofethe
class of creditors the committee is entrusted poesent.").

3 n re Hills Stores Cq 137 B.R. 4, 7 (Bankr. S.D.N.Y. 1992).

*In re Enron Corp., 279 B.R. 671, 690 (Bankr. S.D.N.Y. 20Gee also Hills Storesi37 B.R. at 7
("What is required is adequate representation abua creditor types.")see generallZipes & Lambert,
supranote 15, aP34-35(discussing appointment of additional committees atequate representation).

% In re Winn-Dixie Storesinc., 326 B.R. 853, 857 (Bankr. M.D. Fla. 2005¢e also Hills Stores Gdl37
B.R. at 5 ("[N]o 'bright-line' test for adequatepresentation . . . ."); Neil B. Glassman et Bjuity
Committees: A Consequence of the "Zone of InsglyeAs. BANKR. INST. J., Dec. 2005-Jan. 2006, at 28
("Section 1102 does not define what constitutesdaete representation.™).

% See Enron Corp279 B.R. at 693 ("Whether a particular partytiscessful on all of its positions is not
the test . . . ."); Mirant Am. Energy Mktg., L.P., ®fficial Comm. of Unsecured Cred. Enron Coigo. 02
Civ. 6274, 2003 WL 22327118, at *7 (stating althbugreditors' committee represents all unsecured
creditors, it "'does not guarantee a favorablelrdésu[particular creditors] . . . ." (quoting Adlvo v. Johns
Manville (In re Johns-Manville Corp, 68 B.R. 155, 161 (Bankr. S.D.N.Y. 19863Ee generallZipes &
Lambert,supranote 15, at 235-38 (discussing "adequate reprdserija

37 See Winn-Dixie Store826 B.R. at 857 (describing adequate representatnalysis); @e alsoBussel,
supranote 1, at 1560 ("The committees may 'represenws classes of debt . . . .").

% In re Dow Corning Corp 194 B.R. 121, 141 (Bankr. E.D. Mich. 1996) ("[Affl@te representation
exists if [a creditor group has] a meaningful vaicethe committee in relation to their posturehie tase."),
rev'd on other grounds86 F.3d 482 (6th Cir. 1996)esEklund & Robertssupranote 16, at 143 (defining
"meaningful voice"); Zipes & Lambersupranote 15, at 235 (stating a coust likely to find adequate
representation "if each group has a meaningfulevaicthe proceedings in relation to its positionttie
case.").

% See In reMcLean Indus., Ing 70 B.R. 852, 860 (Bankr. S.D.N.Y. 1987) (“Thettef necessity to
ensure adequate representation is necessarily VvagrfeShaw & Levine v. Gulf & Western Indus., Inén (
re Bohack Corp.), 607 F.2d 258, 262 n.4 (2d Cir. 397P'lhe committee owes a fiduciary duty to the
creditors, and must guide its actions so as taysafel as much as possible the rights of minoritwel as
majority creditors." (citingWoods v. City Nat'l Bank & Trust Co., 312 U.S. 2&58-69 (1941)))In re
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Court's ability to determine the issue of adequafresentation is fettered by any
constraint.”’ The issue of adequate representation is deterntipete facts of the
41
case.
Courts have considered the following factors iredeining if it is necessary to
appoint an additional committee to ensure "adeqreggieesentation” under section
1102(a)(2):

(i) presence of widely and publicly held debt séis:*

(ii) ability of the committee to functiof?:

(i) the standing and desire of the various cdaosticies:
including the uniqueness of the movant's interastswhether they
are being representé;

(iv) whether different classes may be treated cifily under a
plan and need representatitn:

Doehler-Jarvis, Inc., Nos. 97-953-962-SLR, 1997 827396, at *3 (D. Del. Oct. 7, 1997) ("Under sewtio
1102 of the Code, adequate representation existenasas the diversified interests of various ddi

groups are represented and participate in the Ctigeni (citingIn re Trans World Airlines, Inc., No. 92-
115, 1992 WL 168152, * 3 (D. Del. Mar. 20, 1992))).

“%In re E. Maine Elec. Coop., Inc121 B.R. 917, 932 (Bankr. D. Me. 1990) (quotMgLean 70 B.R. at
856);see also In reHills Stores Co., 137 B.R. 4, 5 (Bankr. S.D.N.'992) ("[T]he statute affords no 'bright-
line' test for adequate representation . . .MglLean 70 B.R. at 860 (asserting adequate representgs#in
is statutorily vague).

“ See, e.g.Edison Bros. Stores, Inc. v. Edison Bros. Stohesd Edison Bros. Inc.), No. 95-1354, 1996
WL 534853, at *3 (D. Del. Sept. 17, 1996) ("As #és no statutory test for adequate representatiomyst
be determined by the facts of the case." (ciinge Johns-Manville Corp., 68 B.R. 155, 158 (Bankr.
S.D.N.Y. 1986)));Hills Stores 137 B.R. at 5 (citingn re Beker Indus. Corp 55 B.R.945, 948 (Bankr.
S.D.N.Y. 1985)) (claiming absence of statutory teatrants examination of factdj) re Wang Lab., Inc.,
149 B.R. 1, 2 (Bankr. D. Mass. 1992) (citiBgker 55 B.R. at 948) (explaining adequate represemati
must be decided on facts of case since there ssatatory test).

42 See McLean70 B.R. at 860 (explaining presence of widely paHlicly held debt securities factors into
determining whether to appoint additional commiitee

*3 See In reEnron Corp., 279 B.R. 671, 685 (Bankr. S.D.N.Y. 20(stating guidelines for adequate
representation includes ability of committee todtion); Hills Stores 137 B.R. at 6 (declaring ability of
committee to function is included in adequate regnéation test under section 110®gLean,70 B.R. at
860 (including ability to function as part of adetgi representation testge also In ré&Garden Ridge Corp.,
No. 04-10324, 2005 WL 523129, at *2 (Bankr. D. 005) (stating ability to function must be conséte
when determining whether to authorize additionahguttee);In re Agway, Inc, 297 B.R. 371, 374 (Bankr.
N.D.N.Y. 2003) (declaring pertinent factors to adeg representation include ability of committee to
function).

“ See Garden Ridge2005 WL 523129, at *2 (acknowledging standing atesires of various
constituencies are included under adequate refegtmantest);Agway 297 B.R. at 374 (declaring standing
and desires of various constituencies factor inteetiver an additional committee is warrantejron
Corp., 279 B.R. at 685 (listing standing and desires afious constituencies as factor for determining
adequate representatioh)ills Stores 137 B.R. at 6 (explaining standing and desiresaufstituencies are
factors under adequate representation téét),ean,70 B.R. at 860 (stating determination of whethe8.U.
trustee's method of representation is adequatendspen part on standing and desires of various
contingencies).

5 See In rewinn-Dixie Stores, Inc., 326 B.R. 853, 858 (BarltD. Fla. 2005) (declaring uniqueness of
plan participants' position is relevant when analyadequate representation isslieye Mansfield Ferrous
Castings, Inc., 96 B.R. 799, 781 (Bankr. N.D. Oh#88) (acknowledging employees' unique position as
beneficiaries of trust which holds debtor's stock).
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(v) the ability of creditors to participate in thase even without an
official committee and the potential to recover empes under
section 503(b)(3)(D) of the Bankruptcy Cole;

(vi) the movant's motivatioff

(vii) the tasks that a separate committee is téoper*® and

(viii) the nature of the casé.

If appointing an additional committee is "neces$amyder section 1102(a)(2)
to ensure "adequate representation,” a bankrupiayt still has the discretion to
decide whether to order the appointment of thetamigil committe€? In addition
to the factors set forth above, a court will ofeemsider the following factors when
deciding whether to exercise its discretion to ortlee trustee to appoint an
additional committee:

(i) cost and expense associated with an additicoramittee?

6 SeeGarden Ridge2005 WL 523129, at *2 (noting additional factomslude "whether different classes
may be treated differently under a plan and neptesentation)Enron Corp, 279 B.R. at 685 (sameyee
alsoDrexel 118 B.R. at 212 ("[T]he chief concern of adequeatyepresentation is whether it appears that
different classes of debt and equity holders mayrémted differently under a plan and need reptaten
through appointment of additional committees.").

47 SeeGarden Ridge 2005 WL 523129, at *2 (noting other factors imBuability of creditors to
participate in case even without an official conme@); Agway 297 B.R. at 374 ("[Clourts have considered
the fact that all creditors . . . have the potértbarecover expenses through § 503(b)." (citinge Dow
Corning Corp., 194 B.R. 121, 144 (Bankr. E.D. Mid296))); Enron Corp, 279 B.R. at 685, 694
(explaining other considerations have includeditgbib participate in the case even without an fioiaf
committee and potential to recover expensesils Stores 137 B.R. at 8 (interpreting section 503 as
permitting the formation of an unofficial commitieetaining counsel and financial advisor and segki
reimbursement of their expensesge also Winn-Dixje326 B.R. at 857 (listing factors court takes into
consideration when determining whether moving pargdequately represented).

“8 See Enron Corp279 B.R. at 685 (listing motivation of movantamsideration)|n re Orfa Corp, 121
B.R. 294, 295 (Bankr. E.D. Pa. 1990) (denying mottue to "apparently-selfish motivations of [its]
supporters."); Eklund & Robertsupra note 16, at 149 (examining balance between needdparate
committee and movant's motive).

49 See Garden Ridge2005 WL 523129, at *2 (indicating task commitiseto perform is factor to be
considered)Enron Corp, 279 B.R. at 685 (samedge also In reMcLean Indus., Inc., 70 B.R. 852, 860
(Bankr. S.D.N.Y. 1987) (indicating task separatmputtee is to perform is measured in relation tibitstof
committee to function, nature of case, and standimjdesires of various constituencies).

%0 See, e.g.Winn-Dixie 326 B.R. at 857 (stating court have looked atimeabf case in determining
whether moving party is adequately representédyden Ridge2005 WL 523129, at *2 (samedgway
297 B.R. at 374 (samédgnron Corp, 279 B.R. at 685, 688 (same).

1 Seell U.S.C. § 1102(a)(2) (2006) ("[T]he coumayorder the appointment of additional committees of
creditors . . . if necessary to assure adequateseptation of creditors.") (emphasis addeste Enron
Corp, 279 B.R. at 685 ("The court's ability to exerctiiscretion, even once inadequate representation is
found, is arguably derived from the use of the wardy' in 11 U.S.C. § 1102(a)(2).'row Corning 194
B.R. at 142-43 (analyzing how courts interpret @isonary language of section 1102(a)(2));re Wang
Labs., Inc., 149 B.R. 1, 2 (Bankr. D. Mass. 1992Jh¢ statute involves two inquiries. It must firg b
determined whether the appointment of a commidesecessary to assure adequate representatiors,|f i
then the Court must consider whether it should@serits discretion and make the appointment.").

52 SeeWinn-Dixie 326 B.R. at 857-58 (finding "that the additionabts, especially those associated with
the retention of experts, militate against the appeent of an additional committee.'(arden Ridge2005
WL 523129, at *2 (listing cost as something to besidered)see also Enron Corp279 B.R. at 685, 694
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(ii) the timeliness of the requedtand
(iii) the potential for added complexity.

Regardless of the factors that a court considgtfhe" decision is not to be
taken lightly, and involves a delicate balancing/afious and sometimes diverging
interests.”® The appointment of an additional committee is @ered to be an
"extraordinary remedy?® The movant requesting the appointment of an amditi
committee bears the burden of proving that itsregts are not adequately
represented’

IV. SOME INTRA-COMMITTEE CONFLICT ISINHERENT ANDACCEPTABLE

Although creditors’ committee members owe a fidyciduty to the class of
unsecured creditors that the committee represehése are conflicts between
committee members and between the committee amkargroups in that class.
Whether or not the creditors' committee can adedyaepresent the interests of the
other parties to the conflict often ends up inspdte regarding whether a creditors'
committee member should be removed or whether diti@abl committee should
be appointed. Conflicts, however, are not unusuakeorganization and can be
expected among creditors who have separate busitiesssts®

(noting cost is to be considering but stating "figld cost alone does not justify the denial of appeént of
an additional committee where it is warrantedVizLean 70 B.R. at 860 ("Cost alone cannot, and should
not, deprive public debt and security holders pfesentation.").

3 See Agway297 B.R. at 374 (noting courts have considerddtpio proceeding when motion is made);
Enron Corp, 279 B.R. at 685 (recognizing timeliness of amdlan as factor)Pow Corning 194 B.R. at
142-43 (finding time of application to be typicéatetionary factor).

¥ See Agway297 B.R. at 374 (recognizing potential for addechplexity as factor)Enron Corp, 279
B.R. at 685 (samepow Corning 194 B.R. at 143 (same).

%5 Enron Corp, 279 B.R. at 685ee also Garden Ridg2005 WL 523129, at *2 (quotirignron Corp)

% Garden Ridge2005 WL 523129, at *3 ("Many courts are reluctamappoint an additional committee
of creditors because it is an extraordinary rem@dgee also In re&Sharon Steel Corp., 100 B.R. 767, 778
(Bankr. W.D. Pa. 1989) (positing courts recognippantment of separate committee as extraordinary
remedy).

57 See, e.g.Winn-Dixie 326 B.R. at 857 (noting party seeking appointmiesars burden of proof);
Garden Ridge2005 WL 53219, at *3 (samedgway 297 B.R. at 374 (samenron Corp, 279 B.R. at 685
("The burden is on the moving party to prove tha existing committee does not provide adequate
representation.").

*8In In re Altair Airlines, Inc., 727 F.2d 88 (3d Cir. 1984he court stated as follows:

Undoubtedly ALPA's members may be interested ifaa pf reorganization which
preserves both their jobs and their collective henigg agreement, while other
creditors may be interested in liquidation, or @arganization involving a merger with a
non-union airline. Such conflicts of interest aret runusual in reorganizations.
Materialman creditors, for example, may sometimeseprto forego full payment for
past sales in hopes of preserving a customer, Wdnlders may prefer liquidation and
prompt payment.

Id. at 90;see In reHills Stores Cq 137 B.R. 4, 6 (Bankr. S.D.N.Y. 1992) (discusdimogv conflicts among
creditors should be expected and are not unusGfigron Steel100 B.R. at 777 ("It is universally
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Unsecured creditors of an insolvent estate comfietea larger distribution.
The more that one creditor receives the less thathar creditor may receive.
Thus, there is usually some general adversity mtvwemmittee members. Some
conflict among committee members is inherent any faeilitate negotiation?

Similarly, a committee is often at odds with partér groups of unsecured
creditors. For example, a committee may opposeirtegests of one unsecured
creditor group in favor of the interests of othesecured creditof8.As the district
court declared iMirant Americas Energy Marketing, L,P.

A rule of decision based purely on whether sepaidésses' of
creditors have differing interests would lead te tlnnecessary
proliferation of committees at an astronomical cdet the

bankruptcy estates.  Moreover, because creditorsildvde

balkanized into several independent committeesh darthering

the interests of only certain groups, the consoltaand balancing
of interests necessary for a successful negotiat@n a

reorganization plan would be severely hampered® .

In some instances, however, intra-committee cdnfimy rise to a level
sufficient to justify the appointment of an additédd committee to protect the
interests of unsecured creditors. For example,revitiee conflict precludes the
committee from being able to function, the appoiginof an additional committee
may be appropriat®. In In re McLean Industries, Inc.the bankruptcy court
declared that:

recognized that intercreditor conflicts inhere my @ommittee . . . .").

% See In reSPM Mfg. Corp., 984 F.2d 1305, 1316-17 (1st Cir. 39@®licating committee process is
enhanced when it is adversariage also Garden Ridg@005 WL 523129, at *3 ("Mere conflict between
members of the Official Committee is no basis fhe tappointment of an additional committee of
creditors.");Dow Corning 194 B.R. at 145 ("It is common for a committeeake a position contrary to that
expressed by one of its membersli)re Microboard Processing, Inc95 B.R. 283, 285 (Bankr. D. Conn.
1989) (pointing out inherent conflict among comegtmembers of insolvent estate is tolerable and doe
justify removal of committee members or precludeirtappointment to committee); Eklund & Roberts
supranote 16, at 129-30 (suggesting creditors who s#sve as committee members face inherent conflict
of divvying up estate for all creditors while se&kito maximize return for their own creditor class)

0 In re Nat'l Liquidators, Inc., 182 B.R. 186, 192 (S.Chi®©1992) (discussing inherent tension between
committee, its members and constituents); EklunBdberts,supranote 16, at 130-31 ("When the task of
plan analysis and drafting begins and distributgsues are considered, the distinctions betweeacunsd
claimants, which may have seemed innocuous whee tagan, can become battlegrounds within
committee.").

1 Mirant Am. Energy Mktg., L.P. v. Official Comm. ofridecured Creds. of Enra@@orp., No. 02 Civ.
6274, 2003 WL 22327118, at *8 (Bankr. S.D.N.Y. Q&n10, 2003) (citation omitted).

62 SeeEnron Corp, 279 B.R. at 686 ("[A] strong indicator of whettee committee is able to adequately
represent its constituents is its ability to fuanti A committee that is hopelessly divided, unabldake
position on important matters and ineffective wocliehrly support an argument for a separate coraenfi;
see also Garden Ridge005 WL 523129, at *4 ("Courts generally will natthorize an additional
committee of unsecured creditors unless the cumenimittee is 'hopelessly divided, unable to take a
position on important matter and ineffective ."' (quotingEnron 279 B.R. at 686)). lin re Hills Stores
137 B.R. 4 (Bankr. S.D.N.Y. 1992), the court stasdollows:
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creditors committees often contain creditors havéngariety of
view-points. Some members may favor liquidatiotheos may
favor continuation of the business in order to gres jobs or the
viability of an important customer. Some debt mag
contractually subordinated to other debt. Debasuior example,
are often subordinate to senior institutional inédbhess but not to
trade debt ... Such conflicts are not unusual in reorganization

In the usual case, they might not require @ase committee
unless they impair the ability of the unsecuredlitoes committee
to reach a consensts.

V. CONFLICTS, ADEQUATE REPRESENTATION AND THE APPOINTMENT
OF ADDITIONAL COMMITTEES

There are several reported decisions considerirenwhconflict has risen to the
level that either (a) a creditor is not eligibleparticipate on a creditors’ committee
or (b) the creditors’ committee is incapable ofrespnting a creditor group.
Although the bases for conflicts between creditougs are numerous, much of the
case law falls within the following two categori€g:allegedly competing fiduciary
(or contractual) duties and (ii) alleged under-esgntation.

A. Allegedly Competing Fiduciary (or Contractualyfies

Creditors have sought the appointment of an additiccommittee or the
removal of certain committee members based upomipement that persons with
competing fiduciary duties were serving on a cadltcommittee. The case law
addressing this issue reflects the fact that adeqgqepresentation and the necessity
for the appointment of an additional committee &edmined on a case-by-case
basis. The issue of competing duties has arisegravfi)a creditors’ committee
member, such as a creditor's attorney, indentuiete or union, owes a fiduciary
or contractual duty to an entity other than thesglaf creditors represented by the

What subordinated bondholders have painted is tarpiceflecting no darker image
than ordinary fears, concerns, and conflicts thatieherent in reorganization process.
Were this a case where creditors of separate debtmt vastly conflicting aims and
entittement and had shown themselves unable totitmon a single committee, |
might be more inclined to subordinated bondholdgest" and favor appointment of a
bondholders' committee.

Id. at 6.

% n re McLean Indus., Inc. 70 B.R. 852, 861 (Bankr. S.[¥.NL987) (citation omitted)see alsdGarden
Ridge,2005 WL 523129, at *4 ("Adequate representatiofacking only when these conflicts prevent an
official committee from upholding its fiduciary agations to all general unsecured creditors." (ingoi re
Sharon Steel Corp., 100 B.R. 767, 777—78 (Bankb.\Wa. 1989))).
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creditors' committee or (ii) a single creditorshronittee was appointed to represent
creditors of estates with competing interests.

1. Indenture Trustees, Union Representatives, Adlgs and Their Competing
Duties

An indenture trustee owes either contractual orudidry duties to
bondholders? A member of a creditors' committee, however, alses a fiduciary
duty to the class of creditors that the committes @ppointed to represénfThus,
an indenture trustee serving on a creditors' cotemibwes (agontractual or
fiduciary duties to the bondholders and (b) an videid duty of loyalty to the class
represented by the creditors' committee. The dlepeesented by the creditors'
committee usually includes bondholders and tradditors. What if the interests of
the bondholders diverge from the interests of otlresecured creditors? Can the
indenture trustee serve two masters?

In practice, indenture trustees regularly servemuitors' committees. Often,
individual bondholders are also appointed to themittee. In many cases, the
amount of bond debt significantly exceeds the arhafntrade debt, and the
indenture trustees and bondholders constitute arityapf the creditors' committee.
Thus, by acting in the interests of the bondhold#re indenture trustees, along
with the individual bondholders, may control therooittee. Where the interests of
trade creditors diverge from the interests of badédrs does the indenture trustee
have a conflict of interest? Can the indenturestee dismiss the competing

% An indenture trustemay (at least prior to a default) only owe contraciiaties, as opposed to fiduciary
duties, to bondholder§SeelLorenz v. CSX Corp., 1 F.3d 1406, 1415 (3d Cir. 398 The courts of New
York consistently have held that the duties of mdenture trustee, unlike those of a typical trustee
defined exclusively by the terms of the indentyreMeckel v. Cont'l Res. Co., 758 F.2d 811, 816 (2d Cir
1985) ("Unlike the ordinary trustee, who has histmommon-law duties imposed beyond those in trust
agreement, an indenture trustee is more like aebtdller whose duties and obligations are exclugivel
defined by terms of indenture agreemensge alscE.F. Hutton Southwest Props. Il, Ltd. v. Union Réas
Nat'l Bank (n re E.F. Hutton Southwest Props. Il, Ltd.), 953 F.2@,9872 (5th Cir. 1992) (“[Fliduciary
duties . . . are not activated until a conflictsas where it is evident that the indenture trusteg be
sacrificing the interests of the beneficiariesandr of its own financial position."); Elliot Assoe. J. Henry
Schroder Bank & Trust Co., 838 F.2d 66, 71 (2d €888) ("[S]o long as the trustee fulfills its ajdtions
under the express terms of the indenture, it olWwesdebenture holders no additional, implicit préad#
duties or obligations except to avoid conflictsimterest.”); Philip v. L.F. Rothschild & Co., N80-Civ-
0708 2000 WL 1263554, at *4-5 (S.D.N.Y. 2000) (notingdemture trustee owes fiduciary duty to
bondholders); LNC Inv., Inc. v. First Fidelity Bariat'l Ass'n, 935 F. Supp. 1333, 1347-49 (S.D.N.Y.
1996) (stating post-default, indenture trustee ofidegciary duties under the common law); Beck v.radf
Hanover Trust Co., 632 N.Y.S.2d 520, 527 (1st D&p85) (acknowledging limits on indenture trustee's
duties before event of default, but explained tHosés do not apply after event of default becaas¢hat
point it is clear indenture trustee's obligatiomsne more closely to resemble those of ordinaryciahy,
regardless of any limitations or exculpatory pr@ans contained in indenture); United States Trust €
First Nat'l City Bank 394 N.Y.S.2d 653, 660—61 (1st Dept. 1977) (holdimgst Indenture Act does not
abrogate indenture trustee's common-law fiduciarny @f loyalty). Cf. Woods v. City Nat'l Bank & Trust
Co., 312 U.S. 262, 268 (1941) ("Protective comragteas well as indenture trustees, are fiducidyies.

% Seecases citegupranote 21.
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interests of the trade creditors if the bondholdeokd the vast majority of debt
represented by the committee?

In Woods v. City National Bank & Trust G8.the Supreme Court considered
whether an indenture trustee and its counsel cbeldompensated for services
provided in a chapter X bankruptcy case whereer alia, (i) the indenture trustee
was trustee for bonds issued by the debtor ancbispetitors and (ii) counsel for
the committee was the indenture trustee's genetalsel, who was also counsel for
the bondholders' committee in the competitors' hapiky cases. The Court held
that,

Where a claimant, who represented members of thesiimg

public, was serving more than one master or wagesulo

conflicting interests, he should be denied compimsa It is no

answer to say that fraud or unfairness were notvehtn have

resulted . . .. Protective committees, as welhdenture trustees,
are fiduciaries . . . . A fiduciary who represesegurity holders in
a reorganization may not perfect his claim to congagion by

insisting that, although he had conflicting intésedie served his
several masters equally well or that his primaryalty was not
weakened by the pull of his secondary &he.

The indenture trustee Woodshad many relationships that affected the Court's
decision. The Court's decision, however, highbgttie fact that an indenture
trustee's appointment to a committee raises quesstiegarding the indenture
trustee's ability to serve two masters where therasts of the bondholders and
other unsecured creditors are likely to diverge.

In In re Value Merchants, In¢® the bankruptcy court held that the United
States Trustee's refusal to appoint an indentustete to a creditors' committee was
arbitrary and capriciou’s.On appeal to the district court, the United Stadtesstee
arguedi,nter alia, that the indenture trustee's duties to the boldeéin® may conflict
with the creditors' committee's fiduciary duty tmsecured creditorS. Citing
Woods the district court stated an indenture trustdea duties "may theoretically
conflict."* The district court, however, refused to adopiea serule precluding or

€312 U.S. 262 (1941).

*71d. at 268-69.

202 B.R. 280 (E.D. Wis. 1996).

% See id.at 288 (affirming bankruptcy court's finding thafusal of United States Trustee to appoint
indenture trustee to committee was "arbitrary aaqgticious").

" see idat 288 (acknowledging argument made by UniteteStaustee).

™1d. at 289.
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permitting an indenture trustee to serve on a tweslicommitteé? Rather, the
district court declared that the issue should bad#el based on the facts of each
case and "rarely if ever will the issue be clear'¢u

The district court noted that indenture trusteegehiaeen criticized as "weak
partners,’ hamstrung by other loyalties, [and] fotéd from voting the claims that
they represent . . .”"On the other hand, the court stated that "indentuurstees
bring prestige and neutrality to the committee é¢albfften fostering the consensus-
building process’™ The court added that an indenture trustee magtbetpresent
the interests of small to medium-sized bondholddran large institutional
bondholders serving as committee membB&mcknowledging that the potential
conflicts surrounding the appointment of an indemtdrustee to a creditors'
committee presents a "complicated issiélie court held that the potential conflict
of interest was not sufficient to automaticallyqlialify the indenture trustee from
serving on the creditors' committ&e.

TheValue Merchantgsourt remarked that:

Even assuming that an indenture trustee will fddiged to serve
the interests of their bondholders—and perhapsatievio some
degree from their theoretical duty to . . . othgres of creditors—
so too will other committee members have their awerest . . . in
the back of their minds as the committee negotiates reaches
consensus. This is what statutory committee mesnbgpect of
each other...”®

This reasoning seems to excuse a breach of fiqudaty on the basis that
other committee members are doing the same thidgtharefore, they will cancel
each other ouf

"2 See id at 288 ("This Court is of the view that neithenitéd States Trustees nor bankruptcy courts
should adopt per se rules in favor of or againg #ppointment of indenture trustees to creditors'
committees.").

®1d. at 288.

1d.

®id.

5 See id.("[A]s professional fiduciaries for all bondholderthey may better represent the interests of
small to medium-sized bondholders than will thgéabondholders who are likely candidates for servic
statutory committees.").

71d. at 289.

8 See id("It is by no means clear, however, that this famuld automatically disqualify indenture trustee
from service on today's statutory committeess8e alsdBussel,supranote 1, at 1590 n.178 (referring to
conflict due to indenture trustee's fiduciary obtigns as "a false one").

"n re Value Merchs Inc., 202 B.R280, 289 (E.D. Wis. 1996).

8 Cf. In re Schatz Fed. Bearings Gdb B.R. 543, 548 (Bankr. S.D.N.Y. 1980) (refusitmy deny
committee membership to union despite allegatiohsampeting fiduciary duties). Th&chatzCourt
reasoned that "the Union may exercise only one asta member of the Official Creditors’ Committee.
Therefore, . . . nine other members of the Committdl have equal standing and weight in expresiiy
views . . . ."ld. Some commentators have stated that:
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In In re The Charter Compariy the bankruptcy court addressed a motion to
remove indenture trustees from a creditors' conemitin the groundsnter alia,
that the indenture trustees "occupy a dual fidyc@pacity with an unavoidable
inherent conflict of interest . . 32'In Charter Companythe debt represented by the
indenture trustees was junior to other debt reptese by other committee
memberg?

The bankruptcy court denied the motion. The cdedlared that adopting the
standard espoused by the movants "would be desguctthe creditors' committee
system.? The court stated that if an actual conflict ardgsepuld be brought to the
court's attentiofi®

The same potential for competing duties may arideerw other creditor
representatives serve on the creditors’ committeBor example, a union
representative or a creditor's attorney may stiften the same potential conflicts.

In Schatz Federal Bearings G8.the creditors' committee opposed a union's
motion for appointment to the committee, contendtrag there would be a conflict
between the fiduciary duty the union owed to itswhers and the committee's duty
to its class of creditors. The committee argued the debtor may need to reduce
its work force, or liquidate, to preserve the estavalue, which would conflict with
the union's duty to preserve its members' f8fhe court rejected the committee's
challenge reasoning that the union's single votetl® committee would be
outweighed by the vote of the other nine committesgnbers$?®

The Third Circuit has declared that a union seranga creditors' committee
was entitled to advocate its platform for the preagon of jobs and the underlying
collective bargaining. Specifically, im re Altair Airlines, Inc, the Third Circuit
has declared that:

[Blased on the reasoning &chatz no conflict of interest should ever preclude a
creditor from committee membership, because thenuttee's other members could
always overrule the conflicted member. This cleaslynot, and should not be, the
prevailing view. In a close vote, a member whoser&se of fiduciary duty is in
question should not decide the outcome of the cdiee’s vote.

Klee & Shaffersupranote 13, at 1016.

8 42 B.R. 251 (Bankr. M.D. FI. 1984).

8d. at 252.

8 See id(stating "that the debt represented by the debesiis junior to certain debt represented by other
committee members.").

#d.

8 See id.at 252-53"In the event that an actual conflict does arise it can be brought to the Court's
attention.").

85 B.R. 543 (Bankr. S.D.N.Y. 1980).

8 See id.at 548 (acknowledging committee’s argument thatatineffort to preserve the estate of the
debtor it might be contemplated that drastic reidastin the work force or total liquidation mighe tn
order, whereas the Union has a duty to its memigergh preserve jobs and maintain the present
operations.").

8 See id (“[T]he Union may exercise only one vote as a menof the Official Creditors' Committee.
Therefore, . . . nine other members of the Committdl have equal standing and weight in expresimiy
views with regard to the actions of the Committe@avhole.").
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Undoubtedly, ALPA's members may be interested iplan of
reorganization which preserves both their jobs @i collective
bargaining agreement, while other creditors mayinberested in
liquidation, or a reorganization involving a mergeith a non-
union airline.  Such conflicts of interest are natusual in
reorganizations. Materialman creditors, for examnplmay
sometimes prefer to forego full payment for pas¢sin hopes of
preserving a customer, while lenders may prefauidigtion and
prompt payment.  Section 1103(c)(2) contemplateat tthe
Creditors’ Committee may 'investigate . . . theirdedity of the
continuance of [the debtor's] business . . . .er&hs no reason why
the voice of the collective bargaining represemtathould be the
one claimant voice excluded from the performancthefstatutory
role. The Bankruptcy Code has been said to berision with our
national labor policy . . . ." But that tensionedmot suggest that
collective bargaining representatives should hagerale in the
reorganization process. Quite the contrary; resoiuof the
tension suggests that those representatives sHmildheard in
appropriate cases. Clearly a case in which urqaits due under a
collective bargaining agreement amount to the séclamgest
unsecured claim against the debtor's estate ipgmopriate cas&.

The Third Circuit's language is broad. The Coidtrtbt, however, go so far as
to state that a committee member could press @tfopm even if doing so was
contrary to the interests of the class represenyeithe committee. In other words,
Altair Airlinesdoes not stand for the proposition that a union basach its
fiduciary duty to its class members in furtheranéghe union's agenda.In fact,
the Third Circuit has declared that the duty isabheed where a committee member
pursues "a course of action that furthers itsis¢direst to the potential detriment of

8 n re Altair Airlines, Inc., 727 F.2d 88, 90-91 (3d C1984).

% See In reGarden Ridge Corp., No. 04-10324, 2005 WL 5231294gBankr. D. Del. 2005) (stating
"each member of the Official Committee is freeepresent its own interests in an individual cayaagart
from membership in the Official Committee”, but]f[an Official Committee member advances its own
interests through its position on the committeat thember is in breach of its fiduciary duty to coittee
constituents.")In re Enduro Stainless, Inc., 59 B.R. 603, 605 (Bankb.NDhio 1986) (acknowledging "the
Union may not acthrough the committe® further only its self-interests, but until suattions are brought
to the court's attention, the court will not dets/application based on mere assumptionseg; alsdn re
Nationwide Sports Distrib., Inc., 227 B.R. 455, 4&&nkr. E.D. Pa. 1998)[T]he creditors appointed to
the creditors' committee have a fiduciary obligatio act in the interests of the members whom they
represent . . . [which prohibits them] from usihgit position to advance their own individual i=sts.").
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fellow committee members™

In contrast, inn re Celotex Corporatioff the bankruptcy court declared that it
was improper for a creditor's attorney to partitgpan the committee because of
competing fiduciary dutie¥. The court reasoned that:

Each legal representative who sits on the commitéeea fiduciary
duty to its own client/member as well as a fidugiduty to the
committee and each of its constituents . . . .nFtois perspective,
this Court can observe a potential conflict on gaety of those
attorneys . . . [who] have different fiduciary dadi to their
individual clients as distinct from that owed tee tbonstituency of
the committe&?

2. Multiples Estates, But One Creditors' Committee

The problem of competing fiduciary duties and déddoyalties does not arise
solely in the context of creditor representativgsirticipation on creditors'
committees. The problem also commonly arises Btaimces where a single
creditors' committee has been appointed to semmitors of multiple estates with
conflicting interests.

The issue of substantive consolidation gives sthorny conflict issues where
a single committee has been appointed to servetargdf multiple estates with
competing interests. Where the creditors of antateswould benefit from
maintaining the estate's financial independencm ftbe other estates, a creditors'
committee may have a difficult conflict.

In In re The White Motor Credit Cor the bankruptcy court held that separate
committees wergequired in jointly-administered cases of separate debtorhe
court declared that, "[a]s a matter of law, sectid®2 indicates that each case
should have a Court-appointed committee. Whildndanguage does not, preclude
the Court from appointing identical committeesetated cases, it cannot be said to
authorize a single committee under the circumstaficeese proceedings®

1 Westmoreland Human Opportunities, Inc. v. Walst6 £.3d 233, 256 (3d Cir. 20013¢ccord In re
Spiegel, 292 B.R. 748, 750 (Bankr. S.D.N.Y. 2008)ir(g Westmoreland246 F.3d at 256) ("A creditor's
committee stands as a fiduciary to the class afites it represents.").

92123 B.R. 917 (Bankr. M.D. Fla. 1991).

% See idat 922 ("These legal representatives have diffdidaciary duties to their individual clients as
distinct from that owed to the constituency of teenmittee.").

% |d. at 921-22.

%18 B.R. 720 (Bankr. N.D. Ohio 1980).

1d. at 722
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In White Motor the court was likely persuaded by the creditar&inimous
agreement that a separate committee should be dofoneach debtor's creditots.
Moreover, the court also relied upon the fact tHatbsent a successful effort
toward substantive consolidation, creditors of alebtor . . . [do not have an]
interest in the assets or future of an affiliatethtor.®

Ironically, the case that has caused the mostegjarding the appointment of a
single creditors' committee for multiple estatessed the issue indictum
Specifically, inGill v. Sierra Pacific Construction, Ingln re Parkway Calabasas
Ltd.),% the court raised the conflict issue in a footriotéts opinion regarding the
effect of substantive consolidation on a fraudulmmveyance claim. Dismayed at
the lack of objection to substantive consolidatitwe, bankruptcy court declared that
there is often a "sinister" explanation for theklaaf opposition to substantive
consolidation® That sinister explanation was described as thisksetiesire of
professionals to assure a fund for the paymertiaif fees'**

The court declared that:

Where there are no separate trustees, creditorsmitees or
counsel, each has a hopelessly irresolvable cowfli;terest on a
motion for substantive consolidation. Each is memflito support
the substantive consolidation for the benefit o fess solvent
estate and its creditors, and to oppose it fotdmefit of the more
solvent estate and its creditdfs.

The bankruptcy court concluded that the only reabtmn point to obtain a
"mechanical advantage" on this problem is at theseduof the case when the
decision to appoint one or more committees is madbus, the court adopted a
presumptiorthat it is improper to appoint a single creditarsmmittee under the
following circumstances:

9 See idat 721-22 (indicating creditors unanimously wargadh debtor to have separate committees;
also In reOrfa Corp.,121 B.R. 294, 297 (Bankr. E.D. Pa. 1990) (sugggstimanimous support of creditors
in White Motorwas significant factor in decision).

% White Motor 18 B.R. at 722.

% 89 B.R. 832 (Bankr. C.D. Cal. 1988ff'd, 949 F.2d 1058 (9th Cir. 1991).

10014, at 835 n.3 (explaining there are often sinistedaaions when counsel does not oppose motion for
substantive consolidationjeeOrfa, 121 B.R. at 297 (noting frustration of courtiinre Parkway Calabasas
Ltd. of the lack of opposition to Debtors' substantieasolidation motion "which operated to the detritnen
of one of the debtors.").

101 See Parkway Calabasa$9 B.R. at 834 n.3 (theorizing professionals' psup of motions for
substantive consolidation "often arises from théssepurpose of assuring a fund for the paymeralbbf
their fees, and to avoid the possibility that tealf not be paid for the portion of their work perfned for
an administratively insolvent estate.8ge also In réee, 94 B.R. 172, 179 (Bankr. C.D. Cal. 1989) (mpti
lack of separate counsel for related debtors irstauitive consolidation may result in harm because o
conflicts of interests).

192 parkway Calabasas89 B.R. at 834 n.3 (citation omitted).
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(@) where creditors of the debtors have dealt witbh debtors as
an economic unit (which may be reflected in a gotea and
subordination agreements);

(b) where the affairs of the respective debtossréflected in inter-
debtor accounts, jointly-owned assets, guarantsasordination
agreements, or shared officers, directors or oWrappear to be
substantially entangled;

(c) where assets have been transferred from opirde another
in transactions that are not at arms length;

(d) where piercing of the corporate veil of onetloé debtors is
necessary or advisable to protect the rights aites or another
debtor®

The Calabasagiecision raises many interesting questions. Shaouie
committee ever be put in the position of decidin@pether to substantively
consolidate multiple estates? Does it make ardiffee if the committee members
all have claims against each estate? Does it makference in a mega-case with
over 50 or 100 affiliated-debtors where the cosy tma extreme®®* Does it make a
difference if there is only one operating debtoroam jointly-administered
debtors¥®

At least one commentator has wondered whetheC#iabasadactors "could
be used to justify the appointment aofiaglecreditors' committee, as each seems to
indicate the need for (or the desirability of) dalpsive consolidation and . . . only
one creditors' committeé® The factors listed by the court iBalabasasare
certainly relevant to the issue of substantive obdation and appear to be worded
in a way that favors substantive consolidation #mg appointment of a single
committee'®’ In other words, the factors may be stated morecmpjately in the

10314.; see also Leed4 B.R. at 180 (adopting presumption establishétarkway).

1% See In reMcLean Indus Inc., 70 B.R. 852, 862 (Bankr. S.D.N.Y. 1987)jdnting White Motoron
basis that "cost could be extreme" if a separatentittee was required for each jointly-administedettor
case);see also In reSharon Steel Corp., 100 B.R. 767, 778 (Bankr. WPB. 1989) (recognizing separate
committees impose additional expenses on debttdseeadversely affecting its ability to reorgahize

1% 5ee In reHills Stores, Co., 137 B.R. 4, 6 (Bankr. S.D.N.®92) (noting if "this [was] a case where the
creditors of separate debtors had vastly confticidims and entitlement and had shown themselvedaita
function on a single committee, | might be mordiived to [appoint an additional committee], butéérere
is only one operating debtor engaged in a singkEniess.");see also Sharon Stedl00 B.R. at 777-78
(proposing single committee is sufficient repreagah as long as creditor groups' diverse interasts
represented on and have participated in committee).

1% K lee & Shaffersupranote 13, at 1031 (emphasis in original).

17 Seeln re Enron Corp., 279 B.R. 671, 689 (Bankr. S.D.N.Y. 200'[T]he operation of a single
committee is not so distinct from the functioningedNA and Enron Corp. pre-petition."); Klee & Shexff
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conversé?® An important aspect of the court's message, howesethat the
creditors of each estate are entitled to undivideghlty when a committee
considers those factot¥,

Where one estate will benefit from substantive otidation at the expense of
another estate, it may be inappropriate to havegescreditors' committee for both
estates. As courts are reluctant to appoint maltgpmmittees because of the
additional expenses, a bankruptcy court would Vikelquire factual support, rather
than conclusory statements, demonstrating the bhaan estate before ordering the
appointment of an additional creditors' committ€e.

B. Alleged Under-Representation of Creditor Group
1. Under-Representation in General

The Bankruptcy Code does not require that a creditmmmittee “faithfully
reproduce the exact complexion of the creditor Baaythat each creditor group is

numerically represented on the creditors' committethe same proportion as the
creditor group is to the creditor bodly.It is not necessary for the committee to be

supranote 13, at 1031 (suggesting factorslinre Parkway Calabasascould be used to justify the
appointment of a single creditors' committee, ahesems to indicate the need for (or the desitplof)
substantive consolidation and, thus, only one tweslicommittee")see alscEklund & Robertssupranote
16, at 150 (noting current trend is to appoint caesolidated committee, even if cases are compticahd
related).

198 See, e.gMirant Am. Energy Mktg., L.P., v. Official Comm. ofridecured Cred. of Enron Carplo.
02 Civ. 6274, 2003 WL 22327118, at *5 (Bankr. S.[YNOct. 10, 2003) (recognizing efficiency of siagl
creditors' committee jointly administering casds)Mirant, the district court stated that the presumption
adopted inParkway Calabasawas tangential dictum that has been followed by anfew courtsld. The
district court inMirant favored a case-by-case approach to any allegeflicterof interest, focusing on
whether the conflicts impaired the committee'sigbtb function.See id at *5-8. The district court stated
that, "despite the likely conflicts, and in recdgm of the greater efficiencies achieved, joirglyministered
cases with a single creditors' committee is comrtezagp'ld. at *7.

199 Gill v. Sierra Pacific Constr., Inclr( re Parkway Calabasas Ltd$9 B.R. 832, 835 n.3 (Bankr. C.D.
Cal. 1988) ("[R]espective committees of unsecumedlitors . . . and their counsel should be . okileg out
for the interests" of their creditor constituendyideed, separate counsel may be appropriate iseadach
creditors' committee regarding the appropriatenéssibstantive consolidatioBee In reLee, 94 B.R. 172,
179 (Bankr. C.D. Cal. 1989) (stating substantivesoiidation and inter-debtor claims should be reeié
by separate counsel for each debtor estate).

119 SeeEnron Corp, 279 B.R. at 686 (“Movants have not cited a sirigiance where the ability of the
Creditors' Committee to function has been impaihedact, the Creditors’ Committee notes that & hated
unanimously in favor of opposing the appointmenadditional committees."see also idat 688 ("[T]here
is no evidence that there is any conflict on thed@ors' Committee with respect to maximizing vauel
no evidence that the movants have not had a meahwmjce."); Sharon Steel1l00 B.R. at 778 ("Similar
attempts elsewhere to divide creditors' committeesthe basis of real or imagined conflicts, haeerb
uniformly unsuccessful.").

1 |n re Hills Stores Co., 137 B.R. 4, 7 (Bankr. S.D.N.Y.929 (stating "[nJowhere does the Code
mandate a committee faithfully reproduce the exachplexion of the creditor body. What is required i
adequate representation of various creditor tyjpese€ also In résarden Ridge Corp., No. 04-10324, 2005
WL 523129, at *3 (Bankr. D. Del. March 2, 2005) (‘&rk is no hard and fast rule requiring proportienat
representation of distinct groups of creditors ocopenmittee of unsecured creditors.Ih;re Dow Corning
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"an exact reflection" of its constituertt$.Nevertheless, both large creditor groups
and minority creditor groups have raised the claihunder-representation as a
basis for the appointment of an additional credltoommittee.

In Hills Stores subordinated bondholders, whose claims totalekh 8% the
unsecured creditor body, argued that their 27%redlitors’ committee seats was
inadequaté® The bondholders sought the appointment of an iaddit committee
of subordinated bondholders (or a sub-committeeswath bondholders)? The
bankruptcy court rejected the bondholders' argunzemt declared that the 8%
difference "does not establish such inadequateeseptation as to warrant the
formation of a separate committ€€>The court noted that no creditor group held a
majority of the creditors' committee seats and roug could control the committee
without the aid of another grodp.

The court concluded that the bondholders had nobdstrated that there exists
a conflict among the unsecured creditors "so pnadoas to impede the committee's
ability to function.*” The court added that the claimed pattern of disication by
senior and trade creditors was "devoid of factugpsrt.™'®

In Sharon Steel bondholders also sought the appointment of a ragpa
bondholders' committed? The bondholders argued that they were under-
represented by holding only 6 of 13 seats on teeitors’ committee and that the
differing interests of trade creditors and bondkodd created a conflict that
prevented the committee from reaching an agreemmegarding a plan of
reorganizatiort?

The bankruptcy court rejected the bondholders' g, reasoning that the
bondholders had failed to demonstrate any particinatance in which the
Committee rejected the bondholders' proposal oedszah a manner other than
unanimously or virtually s&* The court added that the bondholders had similarly

Corp., 194 B.R. 121, 141 (Bankr. E.D. Mich. 1996hding no requirement that creditors' committee be
exact reflection of members).

12 see Garden Ridge005 WL 523129, at *3 ("For a particular group aséditors to be adequately
represented by an existing committee, it is noeasary for the committee to be an exact refleatiotinat
committee's designated constituents." (quobrmyv Corning 194 B.R. at 141))see also Hills Storesl37
B.R. at 7 (finding creditors' committee need notbgor image of creditor members).

3 5ee generally Hills Store$37 B.R. 4.

14 1d. at 4 (stating “four subordinated bondholders ask the appointment of either an official
subordinated bondholders' subcommittee of the Cdt@enor, in the alternative, for their own comnatt.

1514, at 7.

116 see id (noting "there is not one group which by itsedfnccontrol the decisions of the Committee
wimout the aid of another.").

118:d:

119 See In reSharon Steel Corp., 100 B.R. 767, 771 (Bankr. WPB. 1989) (holding appointment of
separate committee of holders was not necessagstoe adequate representation).

1205ee jdat 776-77, 781 (acklowledging argument by bondérsid

121 5ee id.at 777 (“The Debenture Group has not, howeveshasvn in their affidavits and arguments,
both oral and written, made a single proposal te @ificial Committee with respect to a plan of
reorganization or the handling of an issue, whiab been rejected by the Official Committee.").
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failed to show any facts to support the allegedbilityg of the committee to
function??

In Public Service Company of New Hampsfiffebondholders sought the
appointment of an additional committee of bondhidder, alternatively, the
appointment of additional individual bondholders the existing creditors'
committee and the formation of a bondholders' sobmigtee. The existing
creditors' committee was comprised of nine memuers,indenture trustees, two
institutional bondholders, two individual bondhaisleand three trade creditdfs.

The court declared that the movants did estabhsh individual bondholders
would benefit from an increased voice in the baptoy case and "thus more
adequate representation, in the sense that indivitkbentureholders normally will
prefer a much quicker resolution of a reorganizatiban entities with 'greater
staying power' or entities who might want to conéndoing business with the
reorganized company® Although the court found that the movants had
established a "question of adequate representatibmidividual bondholders, the
court concluded that the appointment of a separatemittee was not justified at
that time?® The court reasoned that the expense, delay angptisn of appointing
such a committee weighed against appointing artiaddl committeé?’

In McLean bondholders also sought the appointment of anitiaddl
bondholders' committee arguinigter alia, that they were under-represented with
two seats (a bondholder and an indenture trusteé¢he creditors' committeé® In
concluding that an evidentiary hearing on the motieas required, the court
declared that it could not determine as "a mattéaw" that the bondholders were
per seentitled to a separate committég.

Thus, as evidenced in those cases, a creditor guithpsome representation on
a creditors' committee will have a difficult timerguading a bankruptcy court that
an additional committee composed of that groupsslitors should be appointed.
Even where a court determines that the group isadetjuately represented by the
existing creditors' committee, a court may exerdisaliscretion not to order the

122 5ee jd.at 778 (noting the Debenture Group failed to shiiverse interests prohibited the Official
Committee from meeting fiduciary obligations to easred creditors).

12289 B.R. 1014 (Bankr. D.N.H. 1988).

124 See idat 1016 (“Of the nine voting members, two memlmérthe original committee were indenture
trustees for various issues of the unsecured detentfour members were institutional holders athsu
debentures; and three members were trade cretjitors.

2514, at 1019.

1261d. at 1019—20 (indicating "the record does not eistatihat the remedy by appointment of a separate
committee is justified at this time and at thigystén the case.").

127 5ee idat 1020 (considering delay and disruption thabagment would entail). The bankruptcy court,
however, concluded that the lesser remedy of expgrttie existing creditors' committee was apprdpria
Thus, the court ordered the appointment of two tamwil individual bondholders to the creditors'
committee See idat 1020-21.

128 |n re McLean Indus. Inc., 70 B.R. 852, 854-55 (Bankr. B.¥.1987) (acknowledging bondholder's
argument).

129|d. at 862 ("We cannot say, however, as a mattenaftizat they require a separate commifieese")
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appointment of an additional committee. Ratheg, ¢burt may deny such request
or expand the existing committee to include morenimers of that creditor group.

As the case law establishes, it is very difficoltférce the bankruptcy court to
order the trustee to appoint an additional committe to expand an existing
committee on the basis of alleged under-repredentatin light of the actual or
potential divergence of interests between traddittnes and bondholders, however,
one or both of a trade creditors' committee andradbolders’' committee have been
appointed to ensure that creditors are adequatphesented’

2. Under-Representation and the Disenfranchisetbhy

A disenfranchised or dissident minority creditoogp's claim that it is under-
represented may present a thorny "adequate repasisef issue. The creditors'
committee may be functioning and taking a positionthe important issues in the
case although a minority of the committee may Wecéfely silenced by the
majority. Assume, for example, that a group ofdiwiders holds a majority of the
seats on the creditors' committee and that a gobtnade creditors holds a minority
of seats on the committee. Assume further thabtirelholders unanimously vote
in favor of a platform that involves selling the bders' assets and pursuing
avoidance actions against creditors, while theetraceditors unanimously vote
against such a platform. In that example, theetragditors have the right to be
heard at the committee meetings, but can be cengligt outvoted by the
bondholders.

A dissident faction of creditors is "not automaliicaentitied to separate
committees*®! Whether or not a disenfranchised minority contitua basis for
the appointment of an additional creditors' committdepends upon the
interpretation of "adequate representation." "Addgurepresentation” does not
mean that a creditor is successful on all of itsitians*? but rather means that the
creditor has a "meaningful voice" on the committéeDoes the trade creditor
minority have a "meaningful voice" when it is caisntly outvoted by the
bondholder majority?

130 See, e.g.In re Metricom, Inc., 275 B.R. 364, 365-66 (Bankr. N.D.1.C2002) (referring to
bondholders' and trade creditors' committdejinson v. The Celotex Corpn (e Celotex Corp, 232 B.R.
484, 485 (M.D. Fla. 1998) (discussing trade creditoommittee)in re Heck's Props., Inc., 151 B.R. 739,
744 (S.D. W. Va. 1992) (analyzing appointment akéhdifferent committees including trade creditors'
committee);In re Revco D.S., Ing 118 B.R. 464, 467 (Bankr. N.D. Ohio 1990) (addimg divergent
interests of some parties and separate trade @rgdibmmittee).

3111 re Texacq 79 B.R. 560, 567 (Bankr. S.D.N.Y. 198%ge also In r&alant, 53 B.R. 158, 161 (Bankr.
S.D.N.Y. 1985) (acknowledging court's role in detgring whether certain committees are necessary).

321 re Enron Corp., 279 B.R. 671, 693 (Bankr. S.D.N.Y. 20@sserting success is not determinative of
adequate representation).

%' In re Dow Corning Corp., 194 B.R. 121, 141 (Bankr. E.Mich. 1996) (stating "adequate
representation exists if [a creditor group has]emningful voice on the committee in relation toitip@sture
in the case").



2006] INTRA-COMMITTEE CONFLICTS 133

If a minority is entitled to nothing more than tbhpportunity to participate in
the committee's deliberations, then the minority rha adequately represented by
the committee even though the minority is consi§teautvoted so long as the
minority has a representative on the committéé.adequate representation entitles
a minority to have its views advocated by the cotte®ej then the minority may not
be adequately represented if it is consistentlyatetd even though the minority has
a representative on the commitfée.

In McLean the bankruptcy court declared that "[iJt wouldeseto require no
citation . . . to reason that a committee in a ¢agelving conflicts among creditors
should not be dominated by one or more particutatidn.**® Although that
proposition may have seemed obvious to MelLean court, many creditors'
committees are dominated by a particular groupreditors, usually bondholders.
The interests of those bondholders may diverge fribim interests of trade
creditorst®’

In Dow Corning the bankruptcy court declared that a committegy mat
adequately represent a particular group of creglitvf the committee is so
dominated by one group of creditors that a sepaatgp has virtually no say in the
decision-making process. Consequently, courts lmokee whether conflicts of

13 SeeEklund & Robertssupranote 16, at 143 (A 'meaningful voice' can thusdeéined as the full
opportunity of a committee member, prior to a cottesi vote, to present [to] the committee the pasitf
the creditor constituency holding claims most simtb the claim of that member.'§ee also In r&Sharon
Steel Corp 100 B.R. 767, 777-78 (Bankr. W.D. Pa. 1989) (tmfing adequate representation exists if
diverse interests of group is represented on, and participated in, the committee).

1% One commentator has stated:

[1]t is more likely that two or more of one type afeditor (e.g., institutional lenders)
on the committee will continually vote their owrteérests, dominating the committee
and overpowering another type of creditor (e.gadér creditors) with fewer
representatives on the committee. In such casegrthep of creditors represented by
the 'squelched' committee members are not 'addquefgesented' by the committee if
they consistently are denied a meaningful voicetten committee . . . . Unless the
committee is unable to serve the best interestshef creditor constituency, the
divergence of interests and inherent conflicts ageepted by the committee process
and reorganization scheme and the overpoweredterewi not considered to be
disenfranchised.

Eklund & Robertssupranote 16, at 142—4@ootnotes omitted).

%11 re McLean Indus., Ing 70 B.R. 852, 862 (Bankr. S.D.N.Y. 1987).

137 SeeSharon Steell00 B.R. at 776 (recognizing "differing interesfshe trade creditors and the holders
of debentures creates a conflictly re Pub. Serv. Co., 89 B.R. 1014, 1019 (Bankr. D.N1988)
("[lIndividual debentureholders normally will prefea much quicker resolution of reorganization than
entities with 'greater staying power' or entitiebowmight want to continue doing business with the
reorganized company."McLean Indus.70 B.R. at 861 ("Some [creditors' committee] merstmay favor
liquidation; others may favor continuation of thesmess in order to preserve jobs or the viabiityan
important customer."); Klee & Shaffesupranote 13, at 1028 ("Often, the interests of tradslicors will
differ significantly from those of institutional @ditors who do not conduct business with the debtoa
day-to-day basis and who may not be particulatigrested in the debtor's reorganization.”).
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interest on the committee effectively disenfranehiparticular groups of
creditors.*®

VI. OTHER POTENTIAL MEANS OFENSURING ADEQUATE REPRESENTATION

Even if a court determines that a creditor groupasadequately represented by
an official creditors' committee, the court has thgcretion whether to order the
trustee to appoint an additional committ&One of the main factors in decisions
refusing to order the appointment of an additionammittee is the expense
associated with the additional committee, includimng fees that would be incurred
by the estate to pay for the committee's profesdsdff Courts, however, also
consider whether the creditor group seeking theoimpment of an additional
committee has significant resources to advocatgtbep's interest$* Shifting the

138 Dow Corning 194 B.R. at 142ee also Enron Corp279 B.R. at 686 (quotinow Corning 194 B.R.

at 142).
1% 5eel1 U.S.C. § 1102(a)(2) (2006) ("[T]he comrayorder the appointment of additional committees of
creditors . . . if necessary to assure adequateseptation of creditors . . . .'Bnron Corp, 279 B.R. at 685

(listing set of factors courts apply in analyzirdggquacy of representatio)pw Corning 194 B.R. at 143
("Court need not order appointment of additionainouttee even if the present ones do not adequately
represent [creditors'] interests.Ii); re Wang Labs., Ing 149 B.R. 1, 2 (Bankr. D. Mass. 1992) (stating tour
may order appointment of additional committeesei€essary to assure adequate representation ofocsedi
or of equity security holders).

149 5eeln re Orfa Corp., 121 B.R. 294, 299 (Bankr. E.D. Pa. 399@nother important issue is avoidance
of the additional and unnecessary administratiwstscthat would result if another committee and te ipial
enclave of additional professionals is appointedSharon Steel100 B.R. at 778 (noting "separate
committees impose additional administrative expense the debtor's estate which adversely affect the
debtor's ability to reorganize and that separagente of professionals rarely contribute to the spfi
compromise that is intended as the guiding stathapter 11.")in re Baldwin-United Corp 45 B.R. 375,
376 (Bankr. S.D. Ohio 1983) (stating separate gqoitmmittees would present "astronomical cost" to
estates and may not engender harmony or allewst#ict). But seeEnron Corp, 279 B.R. at 694 ("Added
cost alone does not justify the denial of appoimtiraf an additional committee where it is warraritgd
McLean 70 B.R. at 860, 862 (arguing "cost could be ew&’ebut "[c]ost alone cannot, and should not,
deprive public debt and security holders of repre@®n”). Inin re Hill Stores Co., 137 B.R. 4 (Bankr.
S.D.N.Y. 1992), the court stated:

[A]ppointment of an additional committee or subcoittee would no doubt delay the
confirmation process, result in additional expefusethe estate and possibly cause the
proliferation of other committees. Nevertheless| Helieved the delay and expense
were justified by facts instead of speculation, dud not hesitate to order the
appointment of an additional committee to assuegjadte representation.

Id. at 8 (citation omitted).

141 Compare Enron Corp279 B.R. at 694 (referring to "ability of eacteditor to participate through its
retained counsel . . .With In re Mansfield Ferrous Castings, Inc., 96 B.R. 779, 7Bankr. N.D. Ohio
1988) (noting employees "lack the resources toegtdheir interests individually . . . .'"$ee als®lbero v.
Johns-Manville Corp. 1§ re Johns-Manville Corp.), 68 B.R. 155, 159 (S.D.N.Y28&) (discussing
guidelines developed by various courts to determinen additional committee is necessary).
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expense of professionals is often a significantdtap for a creditor group's motion
for the appointment of an additional committ&e.

Where there is no "adequate representation,” arbptdy court may have
options other than simply deciding whether to ortle trustee to appoint an
additional creditors' committee. Among the pot@nbptions are (i) expanding the
existing creditors’ committee, (ii) utilizing examars to deal with issues creating
intra-committee conflicts or (iii) order the appwoient of one or more
subcommittees with clearly defined powé&ts.

In Public Service Companyhe bankruptcy court denied a motion for the
appointment of an additional committé& As the court believed that there was a
guestion regarding whether the individual bondhdeere adequately represented
by the creditors' committee, the court orderedUWhé@ed States Trustee to appoint
two additional individual bondholders to the exigticommittee.

Prior to Congress' enactment of the Bankruptcy Abd&evention and
Consumer Protection Act of 2005, courts were gplitwvhether a bankruptcy court
has the authority to order the United States TeuBtealter the size or composition

142 |n Sharon Steethe Court stated:

The sole purpose appears to be to get his profedsion the payroll of the debtor so
as to be paid for every undertaking, necessannoecessary, without being subject to
the increased level of scrutiny under section 5{3fband (4) which requires a
'substantial contribution in a case' before anymemsation can be awarded.

100 B.R. at 780-81see also Hills Stored.37 B.R. at 8 ("In fact, it emerged in oral arguthis morning
that the subordinated bondholders have had cofimsehe year. This is not then a dispute about aaleq
representation, but about adequate assuranceeohative compensation."But seeAd Hoc Bondholders
Group v. Interco Inc.I§ re Interco Inc.), 141 B.R. 422, 424 (Bankr. E.D. M@92) (raising financial
concern because appointment of additional commsitise"closely followed by applications to retain
attorneys and accountants.™ (citiimgre Beker Indus. Corp55 B.R.945, 948 (Bankr. S.D.N.Y. 1985))).

143 See In rePub. Serv. Co., 89 B.R. 1014, 1020-21 (Bankr. B.NL.988) (expanding existing creditors'
committee);see alsd&nron Corp, 279 B.R. at 693-94:

[Alny argument that there should be a separate dtigento investigate the alleged
questionable transactions is alleviated by the stigating and reporting role of the
ENA Examiner and the Enron Corp. Examiner . . he Bnly entity with the fiduciary

duty solely to ENA is that ENA Examiner. As sucls lole, in addition to the role of
the current Creditors' Committee . . . assuresahhaiterests are being considered

Id.; Klee & Shaffersupranote 13, at 1032:

Given the potential expense and administrative Iprob associated with multiple
committees, it would seem that the better practicrild be to appoint a single
creditors' committee in most cases, and to relynugpach techniques as employing
special counsel, adopting recusal rules, or estaiblj special subcommittees to deal
with situations in which conflicts among the estadeise.

Id.
144 See Pub. Serv. GB9 B.R. at 1020 (“[T]he court concludes thatnfiation before it must be denied to
the extent that it requests the appointment opars¢e committee . . . .").
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of a creditors' committe¥® Section 405(a) of the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005 added subse(tig§4) to section 1102 of the
Bankruptcy Code. Subsection (a)(4) provides devid:

On request of a party in interest and after natice a hearing, the
court may order the United States trustee to chémgenembership
of a committee appointed under this subsectionthé court

determines that the change is necessary to ensleguate
representation of creditors or equity security bodd The court
may order the United States trustee to increasentimaber of

members of a committee to include a creditor tlsataismall

business concern (as described in section 3(a){1the Small

Business Act . . .), if the court determines thed treditor holds
claims (of the kind represented by the committéw) aggregate
amount of which, in comparison to the annual gresenue of that
creditor, is disproportionately larg&.

It appears that new subsection (a)(4) resolvesstee (at least for cases filed
after October 17, 2005, the effective date for ieact405(a)) of whether a
bankruptcy court has the authority to order thetéthiStates Trustee to change the

145 SeeBodenstein v. Lentz et aln(re Mercury Fin. Co.), 240 B.R. 270, 276—77 (Bankr. NID.1999)
(discussing majority view allowing court to altememittee and minority view prohibiting court altéee of
committee);In re Pierce, 237 B.R. 748, 752 (Bankr. E.D. Cal. 199Bpnkruptcy and appellate courts are
not in agreement about whether a bankruptcy castamy authority to review the appointment by ti8TU
of members to a creditors’ committee . . . .");eK& Shaffer,supranote 13, at 1032 ("[N]o other body of
law governing creditors' committees appears to rbesuich a current state of disarray.”). Originally,
bankruptcy courts appointed the members of a anedicommittee. In 1986, however, Congress amended
the Bankruptcy CodeSee generally Bankruptcy Judges, United States Trustees, and Iyarairmer
Bankruptcy Act of 1986, Pub. L. No. 99-554, 100tS8888. One of those amendments granted the United
States Trustee the power to appoint members ofditors' committeeSee Mercury 240 B.R. at 275
(quoting text of repealed section 1102(cpe alsdVasters, Mates & Pilots Plans v. Lykes Bros. Ste@msh
Co., Inc. (n re Lykes Steamship Co.), 200 B.R. 933, 939-40 (BawkD. Fla. 1996) (describing legislative
changes to section 1102 re Columbia Gas Sys., Inc., 133 B.R. 174, 175 (Barkr.Del. 1991)
(qualifying changes to section 1102). Courts wérentsplit on whether the grant to the United States
Trustee of the right to appoint members of a coeglitcommittee rendered a bankruptcy court unable t
review the United States Trustee's appointmeBtsnpare, e.g.Lykes 200 B.R. at 939—-40 (determining
section 105(a) authorizes review of United StatasstEe's committee appointmengs)d Columbia Gas
133 B.R. at 175-76 (deleting former section 1102(¢es a "housekeeping matter" and did not address
court's power to review United States Trustee'ompments where United States Trustee committedebu
of discretion)with Smith v. Wheeler Tech., Incin(re Wheeler Tech., Iny, 139 B.R. 235, 239 (B.A.P. 9th
Cir. 1992) ("The power to appoint and delete memloéithe Creditors’ Committee now resides exclugive
with the U.S. Trustee.'andIn re The Drexel Burnham Lambert Group, Inc., 118 B.R9,2Z00-11 (Bankr.
S.D.N.Y. 1990) (holding bankruptcy court has ndhatity to alter committee membership as determined
United States Truste@ndIn re Gates Eng'g Co., 104 B.R. 653, 654 (Bankr. D. D889) ("Subsequent to
1986, subsection (c) was deleted in § 1102 so timatcourt no longer had any authority over the
composition of committees appointed by the U.Sstge.").

14611 U.S.C. § 1102(a)(4) (2006).
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membership of a creditors' committé&Pursuant to section 1102(a)(4), it appears
that a bankruptcy court may add creditors to thedibors’ committee, remove
creditors from the committee, or both add and reencreditors as is necessary to
ensure adequate representation.

In light of section 1102(a)(4), the choice is netween granting or denying a
motion for the appointment of an additional come®gtt The court may alter the
composition of the creditors' committee as a midpltund. It is likely that section
1102(a)(4) will make additional committees less omwn. Section 1102(a)(4) can
be used to resolve disputes regarding adequatesamation of a creditor group in
lieu of ordering the appointment of an additionalmenittee under section
1102(a)(2). For example, courts may use their paweler section 1102(a)(4) to
add trade creditors to a committee where the comeniis dominated by
bondholders in lieu of appointing a separate adficommittee of unsecured trade
creditors. Although as indicated above, courtsl bt a creditors' committee need
not "faithfully reproduce the exact complexion bétcreditor body® it is possible
that courts will exercise their power under sectldi®2(a)(4) to make a committee
more reflective of the complexion of the creditasdly in an appropriate case.
Courts, however, will not lightly grant such motsas routinely doing so will both
interfere with the United States Trustee's roleaippointing committees and
encourage frequent motions to alter committee meshige

In addition, where the committee faces a conflitween constituents holding
claims against different debtors in jointly-admieigd cases, a court may consider
appointing an examiner to investigate the naturthefconflict. Section 1104(c) of
the Bankruptcy Code provides, in relevant partt:tha

If the court does not order the appointment olatee . . . , then . .
. on request of a party in interest or the Unite¢alte trustee, and
after notice and a hearing, the court shall orerappointment of
an examiner to conduct such an investigation ofdébtor as is
appropriate . . . 149

4" The second sentence of subsection 1102(a)(4) epfmeset forth a specific concern for the intevest

"small business concerns" that does not limit tingt S§entence of subsection 1102(a)(4), which gaes
bankruptcy court broad power to order the Uniteate3t Trustee to change the membership of a creditor
committee. One could argue, however, that Congréeaded the second sentence of subsection 1182(a)(
to define the scope of the bankruptcy court's @gbtld alter the membership of a creditors' comraitte
Specifically, one could argue that the bankruptoyrts ability to alter the membership of a credito
committee is limited to expanding a committee's tership to one or more creditors that are small
business concerns. Subsection 1102(a)(4) doesndimate whether the bankruptcy court may order the
trustee to add particular creditors or simply tdesrthe United States Trustee to add creditored¢ssd by
the Trustee) from a particular group of creditdénsany event, it is now clear that a bankruptcyrtbas the
authority to alter the membership of a creditooshmittee in some fashion.

1811 re Hills Stores, Co., 137 B.R. 4, 7 (Bankr. S.D.N.992);see In reEnron Corp., 279 B.R. 671, 690
(Bankr. S.D.N.Y. 2002) (quotindills Stores.

1911 U.S.C. § 1104(c).
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There is ample authority for the proposition thdtaakruptcy coursua sponte
may appoint an examiner under section 110%fchssuming that the bankruptcy
court has the authorityua spontéo order the appointment of an examiner without
awaiting a motion for the appointment of a trustdee court may utilize an
examiner for each estate to deal with issues ssiglulastantive consolidation.

An examiner, as a fiduciary for a particular estatay be able to conduct an
independent investigation of issues on which thenrodtee is conflicted. Of
course, individual committee members may take poston the conflict issues
through their individual counsél’ The fact that an examiner for ENA and an
examiner for Enron Corporation were consideringericompany debt® was a
significant factor in the bankruptcy court's demmsnot to order the appointment an
additional creditors' committee Enron Corp™?

There are potentially debilitating limitations teetemployment of an examiner.
An examiner may be limited to investigation, as @ggd to advocacy’ In
addition, an examiner's authority to engage pradesss has been questioned.

A bankruptcy court may have the authority to ordlee appointment of
subcommittees with certain powers. Although sectid02 does not specifically

%0 See, e.g., In réirst Am. Health Care, 208 B.R. 992, 994 (BankiD.SGa. 1996) (recognizing
bankruptcy court's power tsua sponteappoint examiner); Keene Corp. v. Colemanre Keene Corp.),
164 B.R. 844, 855 (Bankr. S.D.N.Y. 1994) (affirmibgnkruptcy court's authority to appoint examinér);
re Pub. Serv. Co., 99 B.R. 177, 182 (Bankr. D.N.H89)9(determining court has authority to appoint
examiner).

51See Enron Corp279 B.R. at 691 (acknowledging individual partiesy voice their positions on issues
through individual counsel and through compositdCreditor's Committee).

%2 The intercompany debt issue is only a small parthe factors that a party litigating substantive
consolidation would consider.

133 5ee Enron Corp279 B.R. at 691 (noting examiners are involvegssue of intercompany debtspe
also id. at 693 ("[Alny argument that there should be aassf@ committee to investigate the alleged
questionable transactions is alleviated by thestigating and reporting role of the ENA Examined dhe
Enron Corp. Examiner . . . ."IJ. at 694 ("The only entity with the fiduciary dutylely to ENA is that ENA
Examiner. As such, his role, in addition to theerof the current Creditors' Committee . . . assthasall
interests are being considered . . . .").

154 SeeOfficial Comm. of Unsecured Creditors of Cybergsni@orp. v. Chinery, 330 F.3d 548, 578 (3d
Cir. 2003) (discussing examiner's role as investigaand reporting on investigation); Official Comiof
Asbestos Pers. Injury Claimants v. Sealed Air Cghp.re W.R. Grace & Co.), 285 B.R. 148, 156-57
(Bankr. D. Del. 2002) (refusing to allow examinerappear as plaintiff in adversary proceedifyjt see In
re Texasoil Enter., In¢296 B.R. 431, 435-36 (Bankr. N.D. Tex. 2003) (piting expansion of examiner's
duties to suit needs of case).

1% See W.R. Grace285 B.R. at 157 (“The Bankruptcy Code does ndharize the retention by an
examiner of attorneys or other professionaldii)re Tarkowski, 104 B.R. 828, 829 (Bankr. E.D. Mich.
1989) (finding Bankruptcy Code does not providedppointment of professionals to assist examiriar).
see In reSouthmark Corp., 113 B.R. 280, 281-84 (Bankr. N.&. 1990) (analyzing whether Code allows
for professionals to be retained, and concludingmgisize of case and issues presented professiweeds
needed). Of course, the bankruptcy court could imp@olaw firm as examiner, but that would not htdp
the extent accounting services were requitgdat 282. Notably, theV.R. Gracelecision was based largely
on a Third Circuit panel opinion narrowly interpngt standing under a section of the Bankruptcy Céde
the panel opinion upon whidW.R. Graceelied has been vacated by the Third Ciremitbanc it is unclear
whether theV.R. Gracecourt would reach the same conclusion today.
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address a bankruptcy court's power to order theiappent of subcommittees, one
could argue that the bankruptcy court has the pdweto so as a lesser-included
power of either its right to reconstitute a comssttor its right to order the
appointment of additional committees. In additione could argue that section
105(a) also provides a basis for the appointmentaocfubcommittee that is
"necessary or appropriate” to assure adequatesexgegion of the subcommittee's
constituency>®

In In re County of Orang®&’ the United States Trustee utilized subcommittees
as an alternative to the appointment of an additi@ommittee. Specifically, the
trustee initially formed an official committee ofreclitors and a vendors'
subcommittee. Subsequently, bondholders and emefoyrequested the
appointment of subcommittees to represent thegérésts=>® The trustee believed
that the bondholders and employees were alreadyuatkdy protected and initially
declined their requests for the appointment of eafmittees>® Subsequently, the
trustee agreed to appoint the bondholders' andamet’ subcommittees, provided
that such subcommittees would only seek compemsaigged upon a "substantial
contribution" under section 503(b)(3)(Bf. Each subcommittee was entitled to
designate representatives to sit on the comnfittee.

The committee/subcommittee structure employedCounty of Orangewas
proposed by the trustee. The trustee's decisioenploy that structure was
described as follows:

[S]hortly after the County filed bankruptcy, cenaonstituencies
began to organize themselves into separate sulbgrdap.,
vendors, bondholders, school districts). The Bistecognized
that these subgroups could make a substantialilcotitm to the

1% 11 U.S.C. § 105(a) (2006) ("The court may issug @der, process, or judgment that is necessary or
appropriate to carry out the provisions of thiet?); see also In r&/alue Merchs., Inc., 202 B.R. 280, 287
(E.D. Wis. 1996) (recognizing bankruptcy courts pownder section 105(a) to review trustee's detsgjo
In re Plabell Rubber Prods., 140 B.R. 179, 180-81 (BaNkb. Ohio 1992) (noting section 105(a) give
courts ability to ensure trustee does not actraniilif and capriciously).

157179 B.R. 195, 197, 198 n.3 (Bankr. C.D. Cal. 19@#ijlizing subcommittee structure proposed by
trustee).

1% See id.at 198 (noting trustee appoint a bondholders smbtittee of creditors and employee
representatives). After forming the Vendor Subcottesj a group of bondholders and various employee
organizations approached the Trustee about forsgpgrate subcommittec®ee idat 198 n.4.

159 See id.at 198 n.4 (stating trustee initially declined uests "believing that these groups were already
adequately represented").

18014.; see alsall U.S.C. § 503(b)(3)(D) (2006) ("[T]here shall &ieowed, administrative expenses, . . .
including . . . the actual, necessary expensesjncurred by . . . a creditor, an indenture &estan equity
security holders, or a committee representing tweslior equity security holders . . . ."); 11 U.S&
503(b)(4) (2006) (allowing administrative expense 'freasonable compensation for professional sesvic
rendered by an attorney or an accountant of atyemtiose expense is allowable under subparagraph (A
(B) (C), (D), or (E) of paragraph (3) of this sebson . . ..").

1 See County of Orangd79 B.R. at 197-98 n.3 (“[T]he Trustee took thesual approach of forming
official subcommittees that could designate reprigves to sit on the Committee.").
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reorganization process by facilitating the flowioformation and
lending their expertise to the process. Howeveth the Trustee's
policy and her personal experience weighed agé&msting more
than one committee. Accordingly, the Trustee tdod& unusual
approach of forming official subcommittees that Idodesignate
representatives to sit on the Committ&e.

The committee/subcommittee structure employedCounty of Orangewas
interesting in its attempt to permit various conshcies to designate
representatives to sit on the creditors' committ€bee County of Orangestructure
also granted "official" status to several subcorter#, while apparently allowing
only the vendor subcommittee and its professiot@lsbtain compensation under
section 330 of the Bankruptcy Cotfd.Thus, theCounty of Orangestructure
allowed somewhat greater representation to credjtoups while attempting to
limit the burden on the debtor's estate from thes fand expenses of the creditor
groups and their professionals.

CONCLUSION

A creditors' committee appointed under section 14Dthe Bankruptcy Code
owes a fiduciary duty to the class of creditorst tharepresents. Thus, the
committee is expected to adequately representtass of creditors. That class of
creditors, however, is usually very diverse and posed of creditors with
competing interests.

In bankruptcy, there is often conflict between @ad vying for a larger share
of a debtor's limited assets. Indeed, some cdrifliexpected between committee
members with diverse interests. Some conflictdse axpected between a creditors'
committee and particular creditors or creditor g®uwithin the committee's
constituency. Many courts believe that some confivith or within creditors’
committees aids the reorganization process aneég$qgrarties to negotiate.

In some instances, however, the conflict within radg¢ors' committee or
between a committee and one or more of its comstiturises to the level where the
committee may not adequately represent the intemdst particular creditor group.
The disputes often focus on a committee membdegaadly competing fiduciary or
contractual duty or the creditor group's allegeddasrrepresentation on the
committee. The bankruptcy court must resolve sdidputes by determining
whether it is necessary to appoint an additionatrogtee under section 1102(a)(2)
of the Bankruptcy Code so that the creditor graugdequately represented. Courts

162
Id.
183 See idat 198-99 (describing structure as allowing versidrcommittee to “receive compensation for
their professionals at the end of the case basea substantial contribution standard$ge generallyl1l
U.S.C. § 330 (2006) (allowing compensation of @ff&).
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are hesitant to order the appointment of additimmhmittees due to the added
expense that falls upon the debtor's estate. Arbptcy court may be able to
fashion a less expensive remedy, such as changinghembership of an existing
creditors' committee under section 1102(a)(4), agpw examiners, or ordering
the appointment of subcommittees, to ensure thetteditor group is adequately
represented.



