PREVALENCE OF SUBSTANTIVE CONSOLIDATION IN LARGE
BANKRUPTCIES FROM 2000 TO 2004: PRELIMINARY RESULTS

WILLIAM H. WIDEN'
|. MOTIVATION FOR STUDY

This study highlights the importance of substanttemsolidation doctrine to
large public company bankruptcies. In substantdgmsolidation, the inter-
company liabilities of the subject companies aiieieited, the assets of these
subject companies are pooled and the third pabjliiies of the subject companies
are satisfied from this single pool of assets. sToling of assets changes the
percentage recovery, for better or worse, thatviddal creditors would receive in
the absence of a consolidatibhe doctrine's significance is difficult to gauge
merely by examination of published court opiniériadeed, in the two cases that
provide the most widely accepted statements ottmelitions for application of the
rule, the court does not approve substantive catean as a remedyThis study
attempts to measure the extent to which large pubbbmpany bankruptcy
reorganization negotiations take place in the sWadbthe doctrine of substantive
consolidation, despite the judicial rhetoric ofityaf

“Associate Professor, University of Miami School adw; wwiden@law.miami.edu. Professor Widen
practiced corporate and commercial law at Crav@tgine & Moore in New York City from 1984 to 2001,
where he was a partner from 1991. | am gratef@rafessor Lynn M. LoPucki at the UCLA School of Law,
both for making his WebBRD database available &search and for his willingness to answer questions
about this powerful and reliable resource. Als@n grateful for BankruptcyData.com's willingness to
answer questions about the benefits and limitatiohsts database and the collection methods of its
researchers.

! For an exhaustive examination of the case lawIdpweent of this doctrine, see Mary E. Kofdtered
Egos. Deciphering Substantive Consolidation, 59 U.PITT. L. REV. 381 (1998). Substantive consolidation
differs from procedural consolidation in which niplé bankruptcy cases are subject to joint admiuiisn
by a single judgdd. at 381 n.1.

2 Courts often suggest that use of substantive diolation should be rar&ee, e.g., Inre Gandy, 299 F.3d
489, 499 (5th Cir. 2002) (stating that substantiemsolidation is "an extreme and unusual remedy");
Eastgroup Props. v. S. Motel Ass'n, Ltd., 935 F.28,2248 (11th Cir. 1991) (noting that substantive
consolidation should be used "sparingly"). Thisdgtshows that use of substantive consolidationradt ¢
reorganization plans and settlements is not ral@ge public company bankruptcies.

% See Union Sav. Bank v. Augie/Restivo Baking Ctn (e Augie/Restivo Baking Co.), 860 F.2d 515 (2d
Cir. 1988); Drabkin v. Midland-Ross Corgn(re Auto-Train Corp.), 810 F.2d 270, 276 (D.C. Cir8T%
The Third Circuit acknowledged these two casesoawifig the two strands of substantive consolidation
doctrine. See In re Owens Corning, 419 F.3d 195, 207 (3d Cir. 2008erttifying Augie/Restivo as
supporting alter-ego analysis of substantive codatbn andin re Auto-Train as supporting the balancing
of the equities approach).

* The "bargaining in the shadow" theme that motivafsis study is not new. Various studies have
considered bargaining in the shadow of differentslaSee, e.g., Robert H. Mnookin & Lewis Kornhauser,
Bargaining in the Shadow of the Law: The Case of Divorce, 88 YALE L.J. 950 (1979) (positing primary
function of divorce law is to provide a structuréhin which divorcing couples can determine theiwno
post-dissolution rights); Robert Cooter & Stepherrkdgwith Robert Mnookin)Bargaining in the Shadow
of the Law: A Testable Model of Strategic Behavior, 11 J.LEGAL STuD. 225 (1982); Guhan Subramanian,
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Two sources for business bankruptcy data—WebBRDand
BankrupcyData.cofi—do not maintain separate data specifically tragkin
substantive consolidatidn.am not aware of other data sources that migiektthis
information® BankruptcyData.com often reports on substantivesclidation as
part of its summary of reorganization plans; howgevkat source can offer no
assurance that this feature is always reported wian present or that its review,
particularly of older matters, is comprehensivees@rch to date confirms that
BankrutpcyData.com does not identify all cases thanhstitute Substantive
Consolidation Bankruptcies as defined in this studifaus, this study supplements a
gap in existing data sources by beginning a stddii@phenomenon of substantive
consolidation in large public company bankruptcgesa challenging the notion that
the circumstances for use of the remedy are’rare.

On a broader level, the prevalence of substantbresaidation in our largest
bankruptcies may teach us something about corpdoate in practice that will
adjust the focus of recent corporate law scholprshihe signature book guiding
current corporate law debate§he Anatomy of Corporate Law'®—does not explore
either the impact of insolvency law on corporaterf@r the special problems raised

Bargaining in the Shadow of Takeover Defenses, 113 YALE L.J. 621 (2003) (examining whether those
takeover defenses endorsed by Delaware courtsitreiigase the bargaining power of takeover targets)

® WebBRD is a database maintained by Professor IMnhopucki at the UCLA School of LawSee
WebBRD, http://lopucki.law.ucla.edu/index.htm (laiited May 10, 2006).

6 BankruptcyData.com, a division of New Generatioas@&rch, Inc., is a commercial serviGee
BankruptcyData.com, http://www.bankruptcydata.ccefddlt.asp (last visited Mar. 25, 2006).

" The scope of coverage for WebBRD was confirmecimail correspondence between the author and
Professor LoPucki. The scope of coverage for BadtyiData.com was confirmed by telephone
conversations between the library staff at Univgref Miami School of Law and representatives of New
Generation Research, Inc.

8 Studies exist that attempt to measure the sigmifie of the doctrine of "piercing the corporatd"vea
doctrine related to substantive consolidatiS8ee Robert B. ThompsorRiercing the Corporate Veil: An
Empirical Study, 76 GORNELL L. REv. 1036 (1991).

® For purposes of this study, "large public compéaykruptcy” follows the WebBRD protocolSee
WebBRD, Contents, http://lopucki.law.ucla.edu/cortge of_the_webbrd.htm (last visited May 10, 2006):

A case is "large" if debtor reported assets orertban $100 million (measured in
1980 dollars) on the last form 10-K that the delfiled with the Securities Exchange
Commission before filing the bankruptcy case.

A company is "public" if the company filed a ford0D-K with the Securities
Exchange Commission in the three years prior tcihagucy and the company did not
afterward file a form 15 (going private) more thare year prior to bankruptcy.

A "case" includes all cases filed by or againsimibers of the 10-K filing company's
corporate group provided that those cases are lidatenl by the bankruptcy court for
the purpose of administration. Thus, a single "tdésethe purpose of the WebBRD
may be reported by the Administrative Office of theS. Courts as dozens or hundreds
of cases.

Id.
1 REINIER H. KRAAKMAN ET AL.., THE ANATOMY OF CORPORATE LAW: A COMPARATIVE AND
FUNCTIONAL APPROACH(2004).
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by corporate groups. Professors Hansmann and Kraakman, two of the seven
authors of The Anatomy of Corporate Law, stress the idea that the concept of
separate corporate personality holds the key toerstahding corporate form,
proposing that separate corporate personality dhbel understood in terms of
"affirmative asset partitioning® Though | believe this paradigm has value, to the
extent data show that affirmative asset partitigniimeaks down within corporate
groups under the stress of insolvency, one mighsider the implications of its
context sensitivity® In my critique of substantive consolidation dawtiCorporate
Form and Substantive Consolidation,** | argue that economic theory predicts that
firms will create the circumstances that justifyeusf substantive consolidation as
they pursue cost cutting strategies within a cafwrgroup. This study
supplements that work by providing an empirical idamdicating that the
conditions for use of substantive consolidationfairdy common, just as economic
theory predicts those conditions should be common.

Il. SCOPE OFSTUDY

This study provides a preliminary indication of #went to which the doctrine
of substantive consolidation played a role in lgpgélic company bankruptcies for
bankruptcy filings made in the five year periodnfr@000 to 2004. Court filings for
the 21 largest public company bankruptcies, medsbse pre-filing assets, have
been analyzetf. Secondary data sources have been examined farlathe public
company bankruptcies during this period. Lasthcomdary data sources have been
examined for large public company bankruptciesifftern 1990 to 1999. The goal
of each review is to identify Substantive Consdimia Bankruptcies.

For purposes of this study, a "Substantive Conatbd Bankruptcy" is a large

" See David A. Skeel, Jr.Corporate Anatomy Lessons, 113 YALE L.J. 1519, 1522 (2004) (reviewingHE
ANATOMY OF CORPORATELAW).

12 see Henry Hansmann & Reinier KraakmaFhe Essential Role of Organizational Law, 110 YALE L.J.

387, 394 (2000) (asserting asset partitioning Wasfacets: insulating shareholders from claimsarporate
creditors and preventing liquidation of assets hgividual shareholders). Professors Hansmann and
Kraakman have continued research into asset paitity, refining the concept into "entity shieldingid
"owner shielding."See Henry Hansmann, Reinier Kraakman & Richard Squisy and the Rise of the
Firm, 119 Harv. L. REv. 1333, 1337 (2006). They note that use of the étilesl" doctrine of substantive
consolidation provides one response to variouseas®d costs associated with complex bankruptcy
proceedingsld. at 1401-02.

13 There has been significant academic debate oiraineting limited liability for members of corpoeat
groups with respect to tort claimang&ee, e.g., Henry Hansmann & Reinier Kraakmargward Unlimited
Shareholder Liability for Corporate Torts, 100 YALE L.J. 1879 (1991); David W. Leebronimited Liability,

Tort Victims, and Creditors, 91 GLUM. L. REV. 1565 (1991); Mark J. Ro€orporate Srategic Reaction to
Mass Tort, 72 VA. L. REV. 1 (1986). The prevalence of voluntary substantieasolidation in corporate
reorganizations may be relevant to that debate.

1 william H. Widen, Corporate Form and Substantive Consolidation, 75 GE0. WASH. L. REV.
(forthcoming 2007) [hereinaft&@or porate Form and Substantive Consolidation].

!5 The ranking of bankruptcy cases based on pregfdisset size comes from WebBRD which adjusts asset
size to current dollars. WebBRD reported humberstélate based on the Consumer Price Index. The ®wen
Corning bankruptcy is the twenty-first largest baugtcy filed during the 2000-2004 time period.
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public company federal bankruptcy case in whichhegit (a) settlement of
substantive consolidation litigation preceded appk®f a reorganization plan or
liquidation or (b) a plan of reorganization propdseibstantive consolidation of two
or more entities involved in related bankruptcyqgaedings. For purposes of this
classification, substantive consolidation is coasid part of a bankruptcy plan or
liquidation if the plan or liquidation provides @r the actual combination of two
or more legal entities, (ii) for voting on the plas if two or more entities were a
single entity (whether or not the plan combineseahgties) or (iii) for distributions
as if two or more entities were combined (whethenat the plan combines the
entities). If a debtor proposed that two or monéities be consolidated prior to
implementation of a plan, substantive consolidatisnconsidered part of a
subsequent plan. A plan proposing substantiveatiolagion does not need to have
been approved for the case to count as a Substadtmsolidation Bankruptcy.

The scope of the definition includes a so-calleceetfded” substantive
consolidation as a Substantive Consolidation Bagstksu In a "deemed"
substantive consolidation distinct legal entitiee aot combined. Instead, either
votes on a plan, plan distributions, or both, avmputed "as if" the legal entities
had been combined. The earliest reported decisfowhich | am aware that
considers and approves a deemed consolidatidn i® Sandard Brands Paint
Co.'® Since that case, use of substantive consolidationtrine to justify
consolidated distributions and voting without atto@ambination of legal entities
has become known as a "deemed" consolidafi@ourts disagree over whether
deemed consolidations should be considered subatasdnsolidations at alf In
my view, this disagreement amounts to an unintexgstispute over labels that is
relevant only if one wants to restrict the abilifybankruptcy courts to use equitable
principles. 1 find no support in the Bankruptcydeoto limit a bankruptcy court's
ability to craft resolutions custom tailored to tarlar facts. This custom tailoring
occurs when a court orders something less thall auistantive consolidation to
reach a fair and equitable restilt.

My study of the prevalence of substantive constbaain large public

16154 B.R. 563, 566—67 (Bankr. C.D. Cal. 1993) (@ating that a plan which made distributions a&éf t
entities were combined without actually combinihg tegal entities was "unusual, maybe unique")faks
as the parties and the court could determine, fdre groposed irin re Standard Brands Paint Co. was the
first deemed consolidation, though the procedure ma then referred to as a "deemed" consolidakibrat
573.

7 see Genesis Health Ventures, Inc. v. Stapletorré Genesis Health Ventures, Inc.), 402 F.3d 416 (3rd
Cir. 2005) (containing a description of a deemedsctidation by the author of the Third Circui@svens
Corning decision).

18 geeid. at 423 (distinguishing substantive consolidatiamf deemed consolidation).

¥ As an equitable doctrine, some courts have exjgressognized that they may modify or adjust the
effects of substantive consolidation to fit thecainstances of the casgee In re Sandard Brands, 154 B.R.
at 570;In re Parkway Calabasas, 89 B.R. 832, 837 (Bankr. CdD. £088) (indicating that a bankruptcy
court's equitable powers permit it to order lesmtbomplete substantive consolidation). Under ldvaldle
approach, a court need not actually combine estitieorder to take advantage of the benefits teaeta
pooling or voting combinations might offer in a pewlar case.
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bankruptcies includes a "deemed" substantive camtsan as a "Substantive
Consolidation Bankruptcy" for several reasons sti-the study attempts to measure
the extent to which reorganization negotiationsetgdace in the shadow of
substantive consolidation doctrine as articulatgdvarious courts. Factors that
justify full substantive consolidation appear inses that opt to use deemed
consolidation as part of a plan or to settle sutista consolidation litigation.
Second, courts have expressly referred to subgtatnsolidation doctrine, as
developed by case law, in supporting their decsittnapprove a settlement or a
plan that uses the deemed consolidation technidilérd, the same cost savings
and equitable motivations that justify full subgtea consolidation motivate use of
deemed consolidation. Indeed, a deemed consaidaiay save costs compared to
a full consolidation, including eliminating the nke® re-title property and obtain
new business qualifications, leaving more value dogditors in a reorganized
company”® Fourth, aggrieved creditors arguing for full salpgive consolidation
may well accept distributions on a deemed constdiebasis to settle their
grievances; their central concern remains the fiigtribution and not the corporate
structure of the reorganized company going forwatd. liquidating plans under
chapter 11, and in chapter 7 liquidations, there ima little or no need to worry
about the corporate structure going forward in evsnt.

I1l. USE OF THEDOCTRINE IN SUBSTANTIVE CONSOLIDATION BANKRUPTCIES

Courts use substantive consolidation doctrine b@th in consideration of
settlement of actual or potential litigation invilyg substantive consolidation and
(b) in approving liquidations and reorganizationgatt impose substantive
consolidation in some form.

Settlement of potential substantive consolidatibigdtion takes place in the
shadow of substantive consolidation doctrine bezdaskruptcy courts must make
an independent assessment of the appropriatenestheofsettlement. This
independent assessment does not require the codeictde whether it would have
imposed substantive consolidation in the particakse. Rather, the court reviews
the settlement to determine whether, in light of toctrine, a reasonable basis
exists for the settlemefit.

The fact that courts do not ordinarily scrutinizee tmerits of
compromises involved in suits between individuagdints cannot
affect the duty of a bankruptcy court to determiingt a proposed
compromise forming part of a reorganization planfag and

2 n In re Sandard Brands, for example, tax considerations strongly favoeedeemed consolidation
without the actual combination of legal entitie®41B.R. at 565. An actual combination would have
triggered cancellation of indebtedness income tfatlestax purposesd.

“Inre W.T. Grant Co., 699 F.2d 599, 608 (2d Cir. 1988)d{ng that a bankruptcy court may approve a
fair and equitable settlement that is not "beloelthwest point in the range of reasonableness").
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equitable. There can be no informed and indepdrjddgment as
to whether a proposed compromise is fair and eojaitantil the

bankruptcy judge has apprised himself of all fatsessary for an
intelligent and objective opinion of the probalig of ultimate

success should the claim be litigated. Furtheg, jtidge should
form an educated estimate of the complexity, expenad likely

duration of such litigation, the possible diffiagelk of collecting on
any judgment which might be obtained, and all otfestors

relevant to a full and fair assessment of the wisad the proposed
compromise. Basic to this process in every ingant course, is
the need to compare the terms of the compromide tivé likely

rewards of litigatiorf?

Many reported decisions reflect court approvaletfilement of potential substantive
consolidation litigatiorf®

Courts consider substantive consolidation doctimeletail when approving
plans that provide for substantive consolidafibfihis consideration often occurs in
the context of opposition to a pl&hHowever, inln re Sandard Brands Paint Co.,
the court considered the appropriateness of a diegmnsolidation in a
reorganization plan even though no party opposesl plan® Further, the

2 protective Comm. for Indep. S'holders of TMT Tralf@rry, Inc. v. Anderson, 390 U.S. 414, 424-25
(1968) (citation omitted).

% e, eg., In re Stoecker, 125 B.R. 767, 774 (Bankr. N.D. Ill. 1p@ioting settiement of a substantive
consolidation motion benefited the debtor's estate)e Resorts Int'l, Inc., 145 B.R. 412, 418, 459 (Bankr
D. N.J. 1990) (confirming a chapter 11 plan thaivited for settlement of all substantive consoltat
litigation, finding such settlement fair and egbl&considering the delays, costs and potentialdgno the
debtor);In re Apex Oil Co., 118 B.R. 683, 688 (Bankr. E.D. Mo 909 (finding settlement of substantive
consolidation claim stabilized debtor's operatiprssf also Findings of Fact and Conclusions of Law
Confirming Supplemental Modified Fifth Amended JoRian of Affiliated Debtors Pursuant to Chapter 11
of the United States Bankruptcy Code, and Rela&d@RIn re Enron, No. 01-16034 (Bankr. S.D.N.Y. July
15, 2004). Inin re Enron, the court spent significant time and effort imcluding that the terms of the
settlement of substantive consolidation issuessupported by an assessment of the likelihood afessful
litigation in light of the doctrine.

% e, e.g., Lisanti v. Lubetkin kn re Lisanti Foods, Inc.), 329 B.R. 491, 497-99 (D..2Q05);see also
In re Worldcom Inc., No. 02-13533, 2003 WL 23861928616 (Bankr. S.D.N.Y. Oct. 31, 2003).

% The plan proponent, typically the debtor or debiorpossession, must prove by a preponderandesof t
evidence that the plan meets the requirements aifose1129 of the Bankruptcy Cod&ee, eg., In re
Cellular Info. Sys., Inc., 171 B.R. 926, 937 (BarBrD.N.Y. 1994) ("[A] plan proponent must demoatgr
that its plan satisfies section 1129(b) by a prejpoance of evidence."). These requirements indiuaiethe
plan not "discriminate unfairly" and be "fair anduétable" to creditors impaired under the plan wWiawve
not voted to accept it. 11 U.S.C. A. § 1129(b) @00 hus, in a plan subject to this so-called "mlamn"
provision, the court would need to consider therapateness of imposing substantive consolida®part
of considering the plan as a whole. In the absefheeplan cramdown, the need for an express reufeive
appropriateness of substantive consolidation & désar, though courts have considered the apjiliyadsf
the doctrine even in the absence of objectiSesinfra text accompanying note 26. There may be individual
creditor objections within an impaired class eviehé class itself votes to accept a plan. This prayide a
further reason for a court to separately considermppropriateness of imposing substantive coretadiol

%154 B.R. 563 (Bankr. C.D. Cal. 1993).
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Bankruptcy Code itself, in section 1123(a), contktgs that a debtor may merge
or consolidate with another person as part of imgleting a plan of
reorganizatior!

IV. SUMMARY OF FINDINGS

A review of the 21 largest bankrupcies, measureddset value prior to filing,
for petitions filed in the years 2000 to 2004, skdhat 11 of these bankruptcies are
Substantive Consolidation Bankruptcies (as defineml) additional 3 plans
expressly reserved the right to use substantiveaimlation at a later stage in their
insolvency proceedings. These data come from ewewf confirmation orders,
disclosure statements and reorganization plangvett from the PACER system.
The twenty-first largest case by asset valu®wgns Corning, with an asset value
in current dollars of $7.345 billioff. Owens Corning presented the Third Circuit
with the chance to conduct a significant reviewsabstantive consolidation law.
These figures include one bankruptcy case thatdismmissed and then refiled. To
avoid a double counting of this case, | believeltbtter frequency number is to find
11 Substantive Consolidation Bankruptcies out @f fdrgest 20 cases filed from
2000 through 200%’

WebBRD identifies 344 large public company bankcigs filed in the years
2000 to 2004. A preliminary review of secondaryrses® shows (i) an additional
18 Substantive Consolidation Bankruptcies among<agith asset value of $1
billion or more and (ii) an additional 11 SubstaatiConsolidation Bankruptcies
among cases with an asset value of $100 milliomore, but less than $1 billion.
Thus, the preliminary study has identified 40 Sabsve Consolidation
Bankruptcies out of 344 large public company baptay filings during the period.
Based on a review of original documents for the l2@est public company
bankruptcies, the secondary sources under-repofist&utive Consolidation
Bankruptcies (as defined). While the data sugtiest application of substantive
consolidation is less prevalent in the smaller sad®t constitute large public
company bankruptcies, any significant positive fremcy claims are premature
absent further review. Nevertheless, the dataudgest that it would be a mistake
to project an approximate 50% frequency of substantonsolidation across all
large public company bankruptcies. The final varsdf this study aims to review

" Section 1123(a) of the Bankruptcy Code contempl#tat a debtor may merge or consolidate with
another person as part of implementing a plan ofganization, though no specific authorization for
substantive consolidation or deemed consolidatigpressly appears in the Code. 11 U.S.C. A. §
1123(a)(5)(C) (2005). The references to merger emdsolidation likely refer to state law corporate
procedures implemented by filing with the applieabécretary of stat€eeid.

% Lynn M. LoPucki: WebBRD, at http://lopucki.law.ucglu/companyinfo.asp?name=0Owens+Corning
(last visited May 10, 2006).

% An involuntary chapter 11 petition filed in 2008aénst NRG Energy, Inc. was dismissed from the
District of Minnesotaln re NRG Energy, Inc., 294 B.R. 71 (Bankr. D. Minn. 2D0Bwo days later the
company filed a voluntary chapter 11 petition ia 8outhern District of New York.

* Seeinfra pp. 56-57 (discussing research of secondary ssurce
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original court filings for the largest public commabankruptcies, but not beyond
the $1 billion limit, to permit more solidly grouaed frequency claims. The
secondary data do show that the doctrine of sutistaonsolidation remains

important for large public company bankruptcievafying sizes. The Substantive
Consolidation Bankruptcy phenomenon is not limiay to our very largest

reorganization proceedings.

Further, a preliminary review of secondary sourwesfilings in large public
company bankruptcies from 1990 to 1999 reveals @@Fstantive Consolidation
Bankruptcies in the period out of a total 265 lamelic company bankruptcy
filings. Thus, the secondary data suggest pri@ afssubstantive consolidation
doctrine at levels similar to the frequency of useealed from 2000 to 2004
(approximately 11.6% during 2000 to 2004 versusradmately 10.2% during
1990 to 1999). However, given the limitations ok tsecondary sources (as
discussed below), the data do not permit any peepissitive frequency claims.
One can conclude from this review of secondary cemirthat the Substantive
Consolidation Bankruptcy is not a new phenomenotUse of substantive
consolidation to craft reorganization plans has nbegnificant part of the
bankruptcy lawyers' toolbox for at least a decadler pjo the period of the primary
study.

Lastly, in preparing this preliminary study, thecaedary sources identified
many other bankruptcy cases that do not satishWiedBRD reporting criteria,
both small and large, public and private, in whalbstantive consolidation was
imposed. The Substantive Consolidation Bankrujpiognomenon is not confined
simply to large public company bankruptcies asraefiby WebBRD. Further, the
doctrine of substantive consolidation remains intguatr for other areas of law and
finance, including for the crafting of structurednance and securitization
transactions: The focus of this study should not lead one tgébthe importance
of the doctrine in other areas.

Three aspects of this study surprised me. Firsgd not aware of the extent to
which substantive consolidation doctrine informeegatiations of our largest
restructurings. Over time it will be interestirg see whether anything like a 50%
frequency rate is maintained in our largest bankyupases and whether, overall, a
frequency rate in excess of 10% is maintained. os@cl was not aware of the
extent to which the use of the "deemed" substartosesolidation technique had
proliferated. It seems that lawyers, acting amdsation cost engineers in
reorganization proceedings, have detached the benefits of substantive
consolidation doctrine from its potential burderghird, as part of this transaction
engineering, the study reveals the practice ofifigpmg” consolidations in which
plan proponents reserve the right to impose sutigéaconsolidation at a later

%l e, eg., Peter J. Lahny IVSecuritization: A Discussion of Traditional Bankruptcy Attacks and an
Analysis of the Next Potential Attack, Substantive Consolidation, 9 AM. BANKR. INST. L. REv. 815 (2001).

32 See Ronald J. Gilsonyalue Creation by Business Lawyers: Legal Skills and Asset Pricing, 94 YALE L.
J. 239, 253-55 (1984) (proposing that we analyeedle of lawyer as that of a transaction cost reegyi).
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date®®
Tables and case summaries detailing these resuitsaa at the end of this
study.

V. METHODOLOGICAL REMARKS

The WebBRD database was used to identify the usevesf large public
company bankruptcies to consider for this study.st@dy was performed using
online search tools supplied by WebBRD to idenéflylarge public bankruptcies
for two time periods: filings made in 2000 througB04 (344 total filings); and,
filings made in 1990 through 1999 (265 total fil)g Bankruptcies were rank
ordered based on reported pre-filing assets, assi@d to current dollars, in
accordance with the WebBRD protocols.

Based on the first WebBRD study, the top 21 bartkiap from 2000 to 2004
were identified and PACER was used to locate comwdiion orders, disclosure
statements and reorganization plans for these bptdies. Additionally, headings
in the PACER system were reviewed to identify otfilengs indexed with the
phrase "substantive consolidation" in the headiiige characterization of each of
these top 21 bankruptcy filings as a SubstantivesGlidation Bankruptcy (or not)
was made based on a review of these original se@eeompared to my definition
of Substantive Consolidation Bankruptcy. Becaust® breadth of the definition,
a summary of the reasons for each categorizatiqggeapfollowing the table
presenting results for these top 21 filings. Timalfversion of this study aims to
review original documents for large public compadankruptcy filings involving
assets of $1 billion or more from 2000 through 2004

Given the small sample size and limited date raiogehe study of original
sources, a review of secondary sources was corttcteletermine whether the
Substantive Consolidation Bankruptcy phenomenon limsised to the time frame
of the study (and, thus, a relatively new phenomgiand whether the phenomenon
was limited to only the largest cases (on the motlmat larger cases might be a
proxy for greater complexity in which substantivensolidation tools might prove
most useful). Lastly, it was hoped that a revidwexrondary sources might convey
some sense of whether anything in the range of% #6quency for Substantive
Consolidation Bankruptcies might be expected frooncader study.

WebBRD does not track for substantive consolidatiddankruptcyData.com
does not specifically track for substantive cordatibn; however,
BankruptcyData.com mentions substantive consobidaitn its reorganization plan
summaries when application of the doctrine appaarpart of the plan (though no
assurances are given that this feature of plandé&es consistently reported). To
make matters more complex, one cannot directly operf a search of
BankruptcyData.com's  reorganization plan summariésr "substantive

%3 At this point, the benefits of a springing condation remain unclear to me.
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consolidation.” Such a search only can be perforameexisNexis and Westlaw to
the extent that those services have input infownatireceived from
BankruptcyData.com. It appears that both LexisBlexid Westlaw have input such
data, but neither has done so on a consistent basis

Accepting the significant limitations of the secangl data sources, to make a
preliminary identification of "Substantive Consalttbn Bankruptcies" beyond the
review of original sources, the following searcbgedures were followed.

For LexisNexis a search for the term "substantmmsolidation” was performed
on May 10, 2006, without date restriction, in eadhBankruptcy DataSource —
Company Profiles, News and Reorganization Plansggding 226 documents);
Bankruptcy DataSource — Data Pages (generating aounaents); Bankruptcy
DataSource — Reorganization Plans (generating bé&bindents) and Bankruptcy
DataSource — News Notes (generating 81 documents).

For Westlaw a search for the term "substantive alidetion” was performed
on May 10,2006, without date restriction, in thekrtata" database, which is
identified as containing materials from The Bankeyp DataSource Plans of
Reorganization database (generating 162 documehtsjher, a search for the term
"substantive consolidation" was performed on May 2006, in the "allfeds"”
database, date restricted to after December 3B, ((f#herating 338 documents).

The documents produced in each of the LexisNexis\Vdestlaw searches were
reviewed and compared to the listing of companiesiyced by the WebBRD
searches to identify bankruptcies within the urseeof companies identified by
WebBRD that also appeared to fit the definition Suibstantive Consolidation
Bankruptcy given by this study.

VI. FUTURE RESEARCHBASED UPONTHIS STUDY AND PARTING THOUGHTS

One premise of my critique of substantive consdilcadoctrine inCorporate
Form and Substantive Consolidation is that bankruptcy reorganizations involve
bargaining in the shadow of the doctrine of sulistanconsolidation. For this
reason, changes in the contours of the doctringemtr beyond the impact that
appears in reported decisions. Thus, when cosuts) as the Third Circuit, make
changes in statement of doctrine, and applicatibthat doctrine to facts, as |
believe occurred irin re Owens Corning,®* these developments may affect the
structure of future bankruptcy reorganization nigimins®® Because the United

34419 F.3d 195 (3d Cir. 2005pgrt. denied sub noms. McMonagle v. Credit Suisse First Boston, 74
USLW 3395 (U.S. May 1, 20068)nd Official Reps. Bondholders v. Credit Suisse FBsston, 74 USLW
3443 (U.S. May 1, 2006).

%1 do not mean to suggest by this remark thaens Corning was wrongly decided as a matter of pure
result. | have no idea what the correct resulttfos case might be because, on my formulation ef th
doctrine, the court should have articulated a diffié standard and looked at somewhat different feat
decide the matter. Because the circuit court fatedappreciate the nature of reliance on guarantees
syndicated loan transactions, on its own articdlagst, the Third Circuit should have upheld thedo
court's imposition of substantive consolidations& on my seventeen years of practice experiente wi
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States Supreme Court deniedrtiorari, the Third Circuit's decision i©Owens
Corning, will now serve as a benchmark for further studyteést whether that
decision influenced the structure of bankruptcyrgeaizations completed in its
wake. A subsequent study would involve review afikruptcy reorganizations for
filings occuring in 2005 and beyond. These resultsild be compared to the
existing study (perhaps supplemented by additiomedsurements) in an attempt to
determine whether, in factQwens Corning articulated a tighter standard for
substantive consolidation as reflected in subsequegotiation practices. Another
effect that might be studied whi@wens Corning remains precedent in the Third
Circuit would be forum shopping. One might measwhether parties hoping to
use substantive consolidation in crafting reorgaiion plans avoided the Third
Circuit following the decisior®

Given the rise of the "deemed" substantive conatbd as a tool for
reorganizing large public companies, several prastibear particular mention.
First, courts have considered and approved the ealywf interim fees from the
consolidated cash flow of a corporate group as téemaf necessity when fees must
be paid prior to disentangling the financial aaif various group membets.
Though parties objected to the practice as effgaisubstantive consolidation, the
interim order was found not appealable. Neversléhe practice should be seen
as a limited form of substantive consolidation inietn corporate form gives way to
the practical realities that confront creditors aethtors when a corporate group has
been operated as a single economic enterprise.uléhioe need to pay interim
expenses on a consolidated cash flow basis pravidience supporting substantive
consolidation in the larger case?

Second, courts often approve debtor-in-possessiphPt() financing in which
the DIP lender receives either a priority paymentaosecurity interest in the
consolidated assets of a corporate group (typissktaclasses being accounts
receivable and inventoryy.In effect, this practice recognizes the corpogateip as
a single entity post-petition for the purposes bfaming financing. Should the
structure of post-petition financing tell us anyihiabout the proper treatment of the

syndicated lending, | believe the Third Circuit pi;mwas wrong, as a factual matter, about the eatdir
reliance on these types of guarant&es.id. at 212—15. However, the test articulated by thidTCircuit is
also wrong, in my view. To apply a properly fornteld test, additional fact finding would be requited
decide the issue of reliance. These matters acestised inCorporate Form and Substantive Consolidation,

see supra note 14.

% The motivation to conduct a forum shopping studyassess the behavior of "case placers” follows
directly from investigations by Professor LoPucsge generally LYNN M. LOPUCKI, COURTING FAILURE
(2005). | am grateful for Professor LoPucki's sigfige that future research might include an analgsi
Owens Corning's impact on forum shopping.

%" In re Geiger Enterprises, Inc., 17 B.R. 432 (W.D.N.Y82p(noting that payment of interim fees from
consolidated earnings of group did not result irfat#o consolidation because the court was stilhg to
sort out the separate corporate entities and fine@inces, and was not a final order that was appés)|.

% See, eg, In re Babcock & Wilcox Co., 250 F. 3d 955 (5th Cir. 20Q&llowing group wide DIP
financing using group assets as collateral eveanghaertain entities in the group did not requinaficing);
White Rose Food v. General Trading Ca e Clinton Street Food Corp.), 170 B.R. 216 (S.D.N1994)
(acknowledging DIP lenders could rely on the finagoorder even though the order worked the equitale
of substantive consolidation for the benefit of DéRders).
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corporate group as of the time of the bankruptiyg®? In effect, the DIP financing
order, whether priority or secured, creates thevadgnt of an intercompany family
of guarantees to protect the DIP lender. If finagat the time of bankruptcy is
only available on a consolidated group basis, shthik provide evidence that the
members of the corporate group should not be réspes separate legal entities as
of the time of filing? Certainly the capital matkaay be telling us that such a
consolidated group is not independently financeahlan entity by entity basis.

Third, we need to be cautious about the use ofemndd consolidation and its
effect on certain creditor classes. The particoéee | have in mind is the potential
contrasting effect of a substantive consolidationd @ deemed consolidation on
rights of set-off° Under a "deemed" consolidation, as opposed to cinak
consolidation, legal entities are not combined. e Httual combining of entities
might create, post-petition, the degree of mutyal#eded to permit the exercise of
a right of set-off—a form of priority available smme creditors. The practice of a
deemed consolidation, however, eliminates any ptssirgument that mutuality
necessary for set-off has been created, whileeasd@ime time providing cost saving
benefits of consolidation. Though one might artha even a post-petition actual
consolidation should not enhance rights of setbeffause those rights should have
been fixed at the time of filing the petition (amdt at the later time of the
substantive consolidation order), the example tbfewarns us to be vigilant for
the opportunities and pitfalls that might exist fmrties as they analyze whether to
use an actual or a deemed consolidation.

What | think we find with the rise of the "deemeamtinsolidation, as suggested
by the above three examples, is the bankruptcy dgwivalent of a derivative
instrument. Lawyers and courts are decoupling digodar desired functional
outcome from the legal form previously needed toiee that particular outcome.
Courts can effect a temporary substantive congiidao pay fees without the need
for a merger. Courts can approve a consolidateainting without the need for
intercompany guarantees or a merger. Courts ader e deemed consolidation to
achieve benefits of consolidation decoupled frony downside that an actual
merger might create through the creation of mutyiand the attendant activation
of rights of set-off. In each case, the desireslilteis simply decreed without the
need to wrap that result in a known corporate formpractice, such as a merger or
consolidation. This study provides a glimpse a ffrocess in action by revealing
the rise of the deemed substantive consolidation.

VIl. DATA TABLES AND SUMMARIES

%9 e Inre Garden Ridge Corp., 338 B.R. 627, 640-41 (BankiD&. 2006) (noting deemed substantive
consolidation did not necessarily create mutuaétyuired for parties to exercise set-off).
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21 Largest Bankruptcies, 2000—2004 (status as gf Ma2006)

59

Assets .
c PreFiling® |Filing |-~. _[Substantive
ompany (in Year Disposition |Consolidation
millions) Bankruptcy?
Worldcom, Inc. 113,550 2002| Confirmed Yes
Enron Corp. 72,954 2001| Confirmel Yes
Conseco, Inc. 66,788 2002 Confirmed Yes
Global Crossing Ltd. 33,543 2002] Confirmed Yes
UAL Corp. (United 27,412 2002 | Confirmed| Yes
Airlines)
Pacific Gas and Electric {24,461 2001 | Confirmed| No
Co.
Adelphia Communication$ 23,519 2002 Pending Yes
Mirant Corporation 20,777 2003| Confirmed Yes
NTL, Inc. 18,426 2002 | Confirmed No
Kmart Corp. 16,482 2002| Confirmed Yes
Reliance Group Holdings,16,160 2001 | Confirmed| No
Inc.
NRG Energy, Inc. (2002) | 13,997 2002 Dismissed No
FINOVA Group, Inc. (The)13,502 2001 | Confirmed| No
NRG Energy, Inc. (2003) | 11,673 2003 Confirmed No
Federal-Mogul Corp. 11,357 2001 Pending No
Comdisco, Inc. 9,706 2001/ Confirmefl Yes
US Airways, Inc (2002) 8,740 2002 Confirmed No
XO Communications, Inc.| 8,675 20027 Confirmed No
US Airways Group, Inc (8,652 2004 | Confirmed| No
(2004)
PG&E National Energy 8,502 2003 | Confirmed| Yes
Group
Owens Corning 7,345 2000/ Pending Yes

Synopsis of Reasons and Support for Chart Characterization Presented on a

Company by Company Basis

“*The asset figures presented have been adjusteirent dollars (as of May 10, 2006) by WebBRD.
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Worldcom, Inc.: The confirmed plan both imposes substantive cdesidbn to
combine multiple entities into two groups and ssttkubstantive consolidation
litigation. In settling litigation, certain MCI cdéors agreed to accept an estimated
44% percent recovery. This recovery was less thanestimated full recovery of
113% (representing principal and post-petition rieg¢g in the absence of
substantive consolidation and greater than themastid 35% recovery with
substantive consolidatidh.

Enron Corp.: The confirmed plan incorporates settlement of ttive
consolidation litigatiof? In general, 30% of a creditor's claim is treatedifa
substantive consolidation had been imposed and afC&#creditor's claim is treated
as if substantive consolidation had not been imgho3be plan does not combine
legal entities

Conseco, Inc.: The confirmed plan substantively consolidated th# so-called
"Finance Company Debtor§*"

Global Crossing Ltd.: The confirmed plan imposed a "deemed" consolidatfio
the limited purpose of voting and distribution witespect to certain creditor
classe$’

Pacific Gasand Electric Co.: The confirmed plan reorganizes a single defftor.

“1 See Findings of Fact and Conclusions of Law (1) Appnav(i) Substantive Consolidation and (ii) the
Settlements Under Debtors' Modified Second Amendgdt Plan of Reorganization, dated October 21,
2003, and (2) Confirming Debtors' Modified Second ekded Joint Plan of Reorganizatiom re
Worldcom, Inc., No. 02-13533, 2003 WL 23861928 (Ba$.D.N.Y. Oct. 31, 2003).

“2 1t had been rumored that the Enron Corp. bankyuptan would effect a substantive consolidation
combining legal entitiesSee Midland Cogeneration Venture L.P. v. Enron Cotp.re Enron Corp.), 419
F.3d 115, 127 (2d Cir. 2005). In fact, the counprawed a settlement of the substantive consolidasisues
after extensive fact finding and negotiation.

43 See Findings of Fact and Conclusions of Law ConfirmBgpplemental Modified Fifth Amended Joint
Plan of Affiliated Debtors Pursuant to Chapter 1the United States Bankruptcy Code, and RelatdiRe
Inre Enron Corp., No. 01-16034 (Bankr. S.D.N.Y. July 2604).

4 see Order Confirming Finance Company Debtors' Sixth eleted Joint Liquidating Plan of
Reorganization Pursuant to Chapter 11 of the Urittedles Bankruptcy Code at 24,re Conseco Inc, No.
02 B 49672 (Bankr. N.D. Ill. Sept. 9, 2003).

8 See Order Pursuant to section 1129(a) of the Banksuftode and Rule 3020 of the Federal Rules of
Bankruptcy Procedure Confirming Debtors' Joint Ré&rReorganization at 9n re Global Crossing Ltd.,
No. 02-40188 (Bankr. S.D.N.Y. Dec. 26, 2002).

“6 See Order Confirming Plan of Reorganization Under Gbap1 of the Bankruptcy Code for Pacific Gas
and Electric Company Proposed by Pacific Gas ardtitt Company, PG&E Corporation and the Official
Committee of Unsecured Creditofs,re Pacific Gas and Electric Co., No. 01-30923DM (BamkD. Cal.
July 31, 2003, as modified Dec. 22, 2003). ThoughanSubstantive Consolidation Bankruptcy (as @efjn
one should not get the impression that the scopbeofloctrine of substantive consolidation is evaint to
such cases. In my experience, creditor represeesatilways consider the existence of potential deep
pockets and evaluate the chance of success initgimgore assets to the table to pay claims by dise o
doctrines such as substantive consolidation. | dibel surprised if discussions on the topic didawaur in
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UAL Corp. (United Airlines): The proposed plan effects a deemed consolidation
for voting and distribution purposes. It specifigadtates that it does not affect the
legal structure of the entitiés.

Adelphia Communications Corp.: The proposed plan substantively consolidates
various debtor entities into separate groups. Than psettles substantive
consolidation claims under the so-called "GlobaimMpoomise.” For some purposes
it combines entities and for other purposes itaffea "deemed" consolidation for
voting and distribution purposés.

Mirant Corp.: The confirmed plan effects, in substance, a deernadolidation to
settle various intercompany disputes by combinintities solely for purposes of
voting, confirmation and distributions into a siagistate (though the plan does not
describe the process as involving substantive diglagion). The plan specifically
states that the combination of various debtors éngingle estate for these purposes
does not result in a combination of legal entitfeBhe bankruptcy court recognized
that the Mirant Plan was, in substance, a subsmronsolidation plan and so
characterized it in a recent decision on the ¢ase.

NTL Inc.: This confirmed plan does not provide for substenttonsolidation,
though the plan does effect a corporate restrumjuimto two corporate groups.
Further, the plan nominally recognizes intercompalayms (Class 11) which, in a
consolidation, should be ignored.

Kmart Corp.: The plan provides for the substantive consolidatad various
estates for purposes of effectuating a settlemedtnaaking distributions, but not
for voting. Generally, the substantive consolidatimder the plan does not affect
the legal or corporate structure of the debtorsugin the plan does contemplate a
restructslgring of the debtors in which assets of dbbtors are transferred to new
entities:

the Pacific Gas & Electric Co. and XO Communicasi@ases even though each matter involved a single
company.

" See Debtor's Joint Plan of Reorganization Pursuaiithiapter 11 of the United States Bankruptcy Code
at 74,Inre UAL Corp., No. 02 B 48191 (Bankr. N.D. lll. Jar0,2006).

8 See Debtors' Third Amended Joint Plan of Reorganizatioder Chapter 11 of the Bankruptcy Code at
88-89,In re Adelphia Communications Corp., No. 02-41729 (BaiskD.N.Y. Sept. 28, 2005%ee also In
re Adelphia Communications Corp., 333 B.R. 649, 684D(N.Y. 2005) (describing plan).

9 See Exhibit 1 to Amended and Restated Second Amendied Gbapter 11 Plan of Reorganization for
Mirant Corporation and its Affiliated Debtors atl@,re Mirant Corp., No. 03-46590-DML-11 (Bankr. N.D.
Tex. Dec. 9, 2005).

*0In re Mirant Corp., 334 B.R. 800, 806 n.12 (Bankr. N.BxT2005).

51 See Second Amended Joint Reorganization Plan of NTlodporated and Certain Subsidiaries at
PLAN-27,Inre NTL Inc., No. 02-41316 (Bankr. S.D.N.Y. July 1902, as modified Sept. 5, 2002).

*2 see Findings of Fact, Conclusions of Law, and Ordedaml1 U.S.C. §§ 1129(a) and (b) and Fed. R.
Bankr. P. 3020 Confirming the First Amended JoilanPof Reorganization of Kmart Corporation and its
Affiliated Debtors and Debtors-in-Possession, aglifrenl, at 32, 82)n re Kmart Corp., No. 02 B 02474
(Bankr. N.D. lll. Apr. 23, 2003).
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Reliance Group Holdings, Inc.: The plan provides for the reorganization of an
insurance holding company. The insurance comparg/ sulject to separate state
insolvency proceedings. Though not classified aSudstantive Consolidation
Bankruptcy, the parties entered into settlemen¢a@ments providing for treatment
of various federal income tax matters, includingatment of net operating loss
carryforwards and Section 847 refunds for the clidat@d group.

NRG Energy, Inc. (2002): This case is reported as dismissed. It is treatedot
constituting a Substantive Consolidation Bankruptcy

The FINOVA Group, Inc.: The plan expressly states that it consists of nine
separate plans of reorganization, one for eachodebtthe jointly administered

53
case’

NRG Energy, Inc. (2003): This confirmed plan specifically states that fieefs a
procedural consolidation and not a substantive aaiaion. The plan also
provides for the possibility of the deemed substantonsolidation of certain
debtors in the future—in my terminology, a "sprimgji substantive consolidatich.

Federal-Mogul Global Inc.: The proposed plan provides that each of the
reorganized debtors will continue to exist as aasse corporate entity after the
effective date of the plafi.However, under the proposed plan, the plan prapsne
reserve the right to substantively consolidateotsiUS debtors and a UK debtor
for plan classification, treatment, voting and éonétion purpose®

Comdisco, Inc.: The plan provides a substantive consolidatiorhefdebtors into
two groups for purposes of voting, confirmation afistribution purposes. It is a
"deemed" consolidation because it does not gegecalhtemplate the merger or
dissolution of any debtor or the transfer or conrgtiing of any assety.

%% See Third Amended and Restated Joint Plan of Reorgéiniz of Debtors under Chapter 11 of the
Bankruptcy Code dated June 13, 2001 at 35H36e The FINOVA Group, Inc., Nos. 01-0697 (PJW)
through 01-0705 (PJW) (Bankr. D. Del. June 13, 2q0B: The PACER file copy bears later dates from a
financial printer).

54 See Debtors' Second Amended Joint Plan of Reorganizaiarsuant to Chapter 11 of the Bankruptcy
Code at 10, 18nre NRG Energy, Inc., No. 03-13024, (Bankr. S.D.N.¥lyR, 2003) (appearing as Exhibit
A to the Third Amended Disclosure Statement).

% Third Amended Joint Plan of Reorganization at 1&4re Federal-Mogul Global Inc., No. 01-10578
(Bankr. D. Del. June 4, 2004). Though | have cfass$ithis case as not constituting a Substantive
ngsolidation Bankruptcy, it is an interesting exarof a "springing" deemed consolidation.

Id. at 27.

%" See Findings of Fact, Conclusions of Law, and Ordedamll U.S.C. §§ 1129(a) and (b) and Fed. R.
Bankr. P. 3020 Confirming the First Amended JoitgnPof Reorganization of Comdisco, Inc. and its
Affiliated Debtors and Debtors-in-Possession at3jia re Comdisco, Inc., No. 01-24795 (Bankr. N.D. Il
July 31, 2002).
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US Airways Inc. (2002): The plan expressly states that it does not profade
substantive consolidation. However, the plan resenthe right to impose
substantive consolidation solely for voting andritisition purposeg®

XO Communications, Inc.: Though the debtor owned, managed and controlled
approximately 60 subsidiaries, the confirmed pleorganized the parent company
only.>

US Airways Group Inc. (2004): This plan was effected by a business combination
with America West Airlines. The confirmation ordiEraves the existing debtor
entities intact, revesting property in those estitiand specifically affirms Article
V, Section 5.6, of the plan which reinstates intempany claims (though it also
states that no distributions will be made to arlytdein respect of such claim®).

PG&E National Energy Group: The confirmed plan does not provide for
substantive consolidation. However, the bankruptoyrt approved a settlement
order resolving substantive consolidation claimgrder to move forward with the
plan of reorganizatioff: Given the relatively small amount paid to settle tlaims,
one might infer that substantive consolidation destin this case were not
particularly strong.

Owens Corning: This bankruptcy has generated the most significapbrted
decisions on substantive consolidation during tlegiog of study. The plan
proposed a deemed consolidation which was apprioyelde bankruptcy colfftbut

%8 See First Amended Joint Plan of Reorganization of UiSvAys Group, Inc. and its Affiliated Debtors
and Debtors-in-Possession at A-38,re U.S. Airways Group Inc., No. 02-83984-SSM (BankiDEVa.
Jan. 17, 2003 as modified). Though | have claskifies case as not constituting a Substantive Giolasion
Bankruptcey, it is an interesting example of a "sging" deemed consolidation.

The text and charts in this article list casesHgyriame that appears on each company's Form 1&Herr
than the name of the debtor in its bankruptcy pedoe. See WebBRD, Glossary,
http://lopucki.law.ucla.edu/glossary.htm (last tasi Apr. 12, 2006). This company filed its 10-K fitbve
year ended December 31, 2002 under the name USapséinc. But the debtor's and its affiliate conmipahn
bankruptcy case was jointly administered undemtmae US Airways Group, In€ee Voluntary Petition)n
re US Airways Group, Inc., No. 02-83984 (Bankr. EM&. Aug. 11, 2002). When the company filed again
in 2004 its case was administered under the nameAid&ays, Inc. See Voluntary Petition,In re US
Airways, Inc., No. 04-13819 (Bankr. E.D. Va. Sel®?, 2004). However, its Form 10-K for the year ehde
December 31, 2004 was filed under the name US Amv@roup, Inc.

%9 See Third Amended Plan of Reorganization for XO Cominations, Inc.n re XO Communications,
Inc., No. 02-12947 (Bankr. S.D.N.Y. July 22, 200 also supra note 46.

0 gee Findings of Fact, Conclusions of Law and Orderemtl U.S.C. §§ 1129(a) and (b) and Fed. R.
Bankr. P. 3020 Confirming the Joint Plan of Reoigation of US Airways, Inc. and its Affiliated Dedys
and Debtors-in-Possession at 22-2%,e US Airways, Inc., No. 04-13819-SSM (Bankr. E.D..\&ept. 16,
2005).

&1 See Memorandum of Decisiorin re PG&E National Energy Group, Inc., No.03-30459 (BaD. Md.
Apr. 16, 2004).

%2 See In re Owens Corning, 316 B.R. 168 (Bankr. D. Del. 2004).
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rejected by the circuit coutt.

Tables listing Identified Substantive Consolidation Bankruptcies for Large Public
Companies during 2000-2004 and 1990-1999 follow.

%3 See In re Owens Corning, 419 F.3d 195 (3rd Cir. 200&)t. denied sub noms. McMonagle v. Credit
Suisse First Boston, 74 USLW 3395 (U.S. May 1, 20#8) Official Reps. Bondholders v. Credit Suisse
First Boston, 74 USLW 3443 (U.S. May 1, 2006).
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Substantive Consolidation Bankruptcies, 2000-2004

A Prefilin Filin
(ir?sritﬁlior?s)“ ¥ |company Name Year
$113550 Worldcom, Inc. 2002
72954 Enron Corp. 2001
66788 Conseco Inc. 2002
33543 Global Crossing Ltd. 2002
27412 UAL Corporation (United Airlines) 2002
23519 Adelphia Communications Corporation 2002
20777 Mirant Corp. 2003
16482 Kmart Corp. 2002
9706 Comdisco, Inc. 2001
8502 PG&E National Energy Group 2003
7345 Owens Corning 200C
3916 Integrated Health Services, Inc. 2000
2854 PSINet Inc. 2001
2774 Genesis Health Ventures, Inc. 2000
2702 ContiFinancial Corp. 2000
2590 Warnaco Group Inc. 200.
2563 Arch Wireless Inc. 2001
2326 At Home Corp 2001
2263 Polaroid Corporation 2001
2135 Loews Cineplex Entertainment Corporatijon 2001
2019 Spiegel Inc. 2003
1826 ICG Communications 2000
1813 World Access, Inc. 2001
1486 Mariner Post-Acute Network, Inc. 2000
1339 Teligent Inc. 2001
1277 GST Telecommunications, Inc. 2000
1194 EOTT Energy Partners, LP 2002
1171 Rhythms NetConnections, Inc. 2001

% The asset figures presented have been adjustenirent dollars as reported May10, 2006 by WebBRD.
Certain of these reported numbers for 2000-200d adirnthe reported numbers for 1990-1999, varyhshg
from numbers reported in prior online versionsta$ preliminary study. The variations result froetent
recalculations of current dollars by WebBRD basedew Consumer Price Index information.
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Substantive Consolidation Bankruptcies, 2000-2004
gﬁﬁﬁéﬁ;‘;ﬂjng Company Name \F(Ié!;g
1065 Stone & Webster, Inc. 2000
914 Friede Goldman Halter, Inc. 2001
909 Footstar Inc. 2004
904 MicroAge, Inc. 2000
712 Intermet Corp. 2004
459 Coram Healthcare Corp. 2000
425 GC Companies, Inc. 2000
420 Fibermark, Inc. 2004
353 Big V Supermarkets, Inc. 2000
290 Kaiser Group International, Inc. 2000
283 Startec Global Communications Corpora29®1
253 Vista Eyecare, Inc. 2000
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Substantive Consolidation Bankruptcies, 1990-1999

A Pre-Filin Filin
(ir?sr?]tﬁlior?s) ¥ |company Name Year
$11255 Continental Airlines, Inc. 1990
5982 Montgomery Ward Holding Corp. (1997) 1997
3467 Ames Department Stores 1990
3031 Pan Am Corp. 1991
2549 Zale Corporation 1992
1941 The Circle K Corporation 1990
1867 Hechinger Company 1999
1686 Lone Star Industries, Inc. 1990
1507 Anchor Glass Container Corporation 1996
955 Purina Mills, Inc. 1999
926 McCrory Corp 1992
855 Days Inns of America, Inc. 19¢1
760 Harvard Industries, Inc. (1997) 1997
614 The Leslie Fay Companies, Inc. 1993
605 Eagle-Picher Industries Inc. 1991
602° AM International, Inc. 1993
592 APS Holding Corp. 1998
500 Edisto Resources Corporation 1992
455 Reliance Acceptance Group, Inc. 1298
407 Servam Corp. 1992
388 Jamesway Corporation 1993
377 Laclede Steel 1998
330 MMR Holding Corporation 1990
326 Telesphere Communications Inc. 1991
287 Standard Brands Paint Company 1992
278 Value Merchants, Inc. 1993
241 Carolco Pictures, Inc. 19¢5

% This number reflects restated financial resultendly included in the WebBRD database, increasieg
relative position of AM International, Inc. fromipr online versions of this study.



