NOTES

THE CATEGORY 5 CRISIS: HOW HURRICANES KATRINA AND R ITA
EXPOSED DEFICIENCIES IN THE BANKRUPTCY ABUSE PREVEN TION
AND CONSUMER PROTECTION ACT OF 2005

INTRODUCTION

For all of mankind's accomplishments, stopping plger of Mother Nature
has not been one of them. In August and Septenib2005 the people along the
Gulf Coast of the United States learned this lessben Hurricane Katrina and
Hurricane Rita descended on the region. Both ®torneated a broad swath of
destruction, using water surges and 155 mph wiad¥obd the region and batter
the buildings. In New Orleans, levees designegraiect the city from flooding
gave way under the onslaught of the storms, leathegregion twenty-eight feet
under water. The storms affected millions, andhedsaway homes, jobs, vehicles,
buildings, documents and financial recotds.

Like previous victims of disasters, the survivord Wwave to rebuild their lives
and recover from their devastating losses. Howetarrricane Katrina and
Hurricane Rita did not completely wash away all tamnants of their past lives.
Mortgages, credit card bills and other debts s#ithained. Survivors still had to
contend with the costs of escaping the hurricaassyell as credit card bills and
new mortgages to replace the items and homes tbeg 10 have. Some will be
able to overcome this adversity and meet theimfirel obligations. However, for

! Seel etter from Louisiana to United States Congresp(S2005), http://www.bostonbar.org/pub/bw/0
506/092605/katrinaletter.pdf ("What is known asmafw . . . is that many hundreds of thousands of
households have been virtually destroyed by wintes and flooding. Perhaps as many as a milli@plee
have been forced to evacuate their homes and lsssise There may be as many as 500,000 heads of
households who are unemployed . . . . Many will m®table to return to home or jobs, or to re-opeir th
business, for months, or longer.Sge alscAP, Number of Jobs Lost to Storms Totals 478,008, TIMES,
Oct. 21, 2005, at C13 (reporting on increase imypieyment claims filed as result of Hurricane Kadriand
Rita); Press Release, U.S. Census Bureau, CensealBHstimates Nearly 10 Million Residents AlongfGul
Coast Hit ByHurricane Katrina, (Sept. 2, 2005) (on file withtlzar) [hereinaftePress Release] Istating
9.7 million people were estimated to have beenctdte by Hurricane Katrina and noting little overotw
million of them lived below poverty level); U.S. @gus BureauSpecial Population Estimates for Impacted
Counties in the Gulf Coast Area: Methodolobitp://www.census.gov/Press-Release/www/emergeimies
pacted _gulf_ methodology.html (last visited Mar, 2Q07) (stating U.S. Census indicated one hundned
seventeen counties in Gulf Region after Hurricakasina and Hurricane Rita were eligible for Indiual
and Public Assistance ("IPA") based on disastelagigtions issued by FEMA).
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those unable to overcome their financial burdemgirdnhg relief by filing for
bankruptcy will not be the same as it was for prasivictims

In October of 2005, Congress passed the Bankrupstmyse Prevention and
Consumer Protection Act of 2006'BAPCPA"), which amended the Bankruptcy
Code ("Code"). The motives behind BAPCPA can eitieattributed to a desire to
reduce the number of fraudulent chapter 7 filihgs,to appease the credit industry
and make it harder for individuals to receive akisge’ Despite whatever motive
is subscribed to, the fact remains that some mesntfe€ongress and other groups
expressed concern over whether the new Code woatdpér the ability of
survivors to file for bankruptcy successfullylhese parties argued that requiring

2 For example, prior to the BAPCPA amendments, 13.C. § 707(b) favored granting discharge for
debtors. 11 U.S.C. § 707(b) (2000) ("There shalak@esumption in favor of granting the relief regted
by the debtor."). BAPCPA removed such presumptiomfsection 707(b)Seell U.S.C. § 707(b) (2006);
see alsaMarianne B. Culhane & Michaela M. Whit€atching Can-Pay Debtors: Is The Means Test The
Only Way? 13 AM. BANKR. INST. L. REV. 665, 668 (2005) (commenting on changes to se@dtib)).

% Pub. L. No. 109-8, 119 Stat. 23 (2005) (codified1 U.S.C.).

4 See In reParker, 351 B.R. 790, 790 (Bankr. N.D. Ga. 2008}tifsy primary purpose of BAPCA was "to
counteract the perceived abuse of the BankruptayeQuy debtors."). Numerous members of Congress
asserted that BAPCPA was necessary in order teptdraudulent filingsSeel51 Cong. Rec. E704 (daily
ed. Apr. 14, 2005) (statement of Rep. Moore) ("[Witthis legislation is not perfect, it is a seripgsod
faith effort to reform our bankruptcy laws and reduhe worst abuses in the consumer bankruptcgmaykt
151 Cong. Rec. S2459 (daily ed. Mar. 10, 2005) €stant of Sen. Hatch) (stating BAPCPA "will
discourage such abusive filings by restricting asd® chapter 7 liquidation by those with relatvhigh
incomes"); Culhane & Whitesupranote 2, at 668 (noting section 707(b) was "the hah&ubstantial
abuse™ under the old Cod&ut seel51 Cong. Rec. H1981 (daily ed. Apr. 14, 2005)t¢steent of Rep.
Waters) ("S. 256 presumes that bankruptcy fileessamply bankruptcy abusers looking to game théegys
and avoid paying their bills, ignoring the clearidence that the overwhelming majority of people in
bankruptcy are in financial distress because olgsb, medical expense, divorce, or a combinatfdhese
causes.").

® It is interesting to note that there was a stréggling that the credit card industry had pushegeb
BAPCPA passed and effectivBeel51 Cong. Rec. S1836 (daily ed. Mar. 1, 2005) (stateé by Sen.
Kennedy) ("We are spending our time on a bill thas written by the credit card industry for the dfgrof
the credit card industry."); Robert M. Lawle&ankruptcy Filing Rates After a Major Hurricané Nev.

L.J. 7, 16 (2005) (noting strong credit industrypgart worked to prevent any amendments being made t
BAPCPA five months before Hurricane Katrinage alsdl51 Cong. Rec. H1981 (daily ed. Apr. 14, 2005)
(statement of Rep. Lee) ("l rise in opposition to this morally bankrupt bill that puts corporgieed over
fairness for ordinary folks. This bill takes thergse 'kick them when they are down' to a whole lesel.");
Jean Braucher, Rasiind Ride-Through Redux: The Terms for Holding @rCars, Homes and Other
Collateral Under The 2005 Act3 AM. BANKR. INST. L. REv. 457, 457 (2005) (commenting credit industry
"paid" for 2005 BAPCPA amendments); Stephen Laba®enate Reject Efforts to Alter Bankruptcy
Legislation N.Y. TIMES, Mar. 4, 2004, at C4 (showing different rejectedeadments to BAPCPA,
including one which would have exempted people frbebt if debt was caused by identity thieves, and
noting Republican leadership instructed all membeppose any amendments to BAPCPA).

® Seel151 Cong. Rec. E1811-12 (daily ed. Sept. 8, 208Bjtdment of Rep. Jackson-Lee) ("We are
concerned that just as survivors of Hurricane Katare beginning to rebuild their lives, the newksaptcy
law will result in a further and unintended finaaloivhammy. Unfortunately, the new law is likely have
the consequence of preventing devastated famitie® fbeing able to obtain relief from massive and
unexpected new financial obligations they are iringrby forcing them to repay their debt with incethey
no longer have, but which is counted by the lawL8tter from Louisiana to United States Congrespra
note 1, at 1 (requesting Congress to delay effealate of BAPCPA because it would preclude accéss o
Katrina victims to bankruptcy courts "on a hordily broad scale."); Press Release, Consumer B6é&m,
CFA, Attorneys: Congress Should Give Katrina Vidinkinancial Relief by Delaying Severe New
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debtors who had just lost all of their assets bgeanf a disaster to attend credit
counseling and financial management classes waprogriate since the debtors'
financial condition was through no fault of theiwm’ They also argued that the
means test would operate to prevent debtors whdeakeehapter 7 from being able
to file successfully and that debtors whose finahcecords, such as payment
advices and statements of income, were destroyemube of the disaster would be
unable to produce the necessary documents requitddr some sections of the
Code® Others argued that the new requirements in theeOaduld require
bankruptcy attorneys to raise their fees, makingaitder for disaster victims to
attain representation in their bankruptcy filifgas this Note will discuss, some of
these arguments are valid and must be addressate wthers may be more
academic.

After Hurricane Katrina, legislation was introducéal Congress to address
some of the concerns, but the bills have not pssge since October of 2085The
U.S. Trustee Program ("USTP") attempted to aid idane Katrina victims when it
issued enforcement guidelines for the U.S. Trusteabe Gulf Coast Region to
apply to the Codé&: One of the guidelines said the U.S. Trustee wadt file
enforcement motions against debtors who were unabldile the necessary
documents under BAPCPA because they were victims ofatural disastéf.
However, while the U.S. Trustees may have somebiléx in how they interpret
certain sections of the Code, their guidelinesnateenough to aid debtors who seek
bankruptcy after a disaster.

Bankruptcy Law, Sept. 7, 2005 (on file with authphgreinafterPress Release] Zcommenting bankruptcy
is "safety net" families hit by "unforeseen circiuamces" depend upon, and BAPCPA's "harsh provisions
should be waived for victims of Hurricane Katrireeking bankruptcy).

’ See infraPart Il (arguing disaster victims should be giveldiional exemptions under credit counseling
requirements).

8 See infraPart Il (discussing difficulty disaster victim himsestablishing "special circumstances" to rebut
presumption of abuse under means test and proddorigments necessary under Code).

® See infraPart Il (pointing to lack of documentation as remsor increased difficulty in investigative
process and thus in attaining an attorney at anede fee).

1® See Financial Safeguards for Hurricane Survivors Act 26005, H.R. 3662, 109th Cong. (2005)
(proposing to delay effective date of BAPCPA by tyears);see alsoS.Amdt. 1678, 109th Cong. (2005)
(extending effective date of BAPCPA by one yeanrtitane Katrina Bankruptcy Relief and Community
Protection Act of 2005, H.R. 3697, 109th Cong. &0@naking substantive changes to BAPCPA such as
exempting victims of natural disasters from haviogndure credit counseling and debtor expensesrett
as result of being victim of natural disaster taused in "means test"); Hurricane Katrina BankryRelief
and Community Protection Act of 2005, S. 1647, h08bng. (2005) (providing natural disasters to be
considered when debtor files for bankruptcy).

" press Release, U.S. Tr. Program, U.S., U.S. TeuRtegram Announces Enforcement Guidelines For
Bankruptcy Debtors Affected By Natural Disaste@¢t; 5, 2005) (on file with author) [hereinafteress
Release B(announcing the relaxation of BAPCA requiremefotsthose affected by a natural disastegg
Clifford J. White Ill, Director, Executive OfficefdJnited States Trustees, Oversight of the Impleieon
of the Bankruptcy Abuse Prevention and Consumer teBtion Act (Dec. 6, 2006),
http://www.usdoj.gov/ust/eo/public_affairs/testinydeiocs/testimony061206.pdf, at 8 (characterizingtéth
States Trustee exemption of debtors in districtstnheavily affected by Katrina as "[a]nother impoit;
positive sign that there is adequate capacity neestae debtor population . . . .").

12 press Release 3, supnate 11
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Hurricane Katrina and Hurricane Rita revealed ihatas not just victims of
natural disasters that can be harmed by the Clyda.post-9/11 world, the threat of
a disaster is a constant fear. Rogue nations ewrelaping nuclear weapons, and
terrorist organizations, like al-Qaeda, continuallyeaten the United States. A
major terrorist attack can have a crippling effentthe country and can prevent
debtors from being able to comply with the necgsdacument requirements of the
Code, meet mandatory statutory deadlines, or p&smeans test under BAPCPA.
Additionally, there are individual disasters thancalso occur, such as a home
burning down, that also need to be addressed. iddne Katrina and Hurricane
Rita showed the potential pitfalls and dangers #&PBPA and notified the
bankruptcy community that real change must be edatct the Code before another
devastating disaster occufs.

This Note contends that the BAPCPA provisions, gpshinadvertently, place
an undue hardship on the ability of victims of dieas to file successfully for
bankruptcy. The Code should provide assistancéaoest debtors who are
attempting to rebuild their lives by surrenderirigeit property and attaining a
discharge, while also preventing individuals frobusing the process.However,
disaster victims are not "abusers" of the procHssy are unfortunate victims of
circumstances beyond their control. By subjectimgm to the harsh provisions of
BAPCPA, Congress is expounding upon an alreadysiatrag state of affairs.

Part | of this Note will focus on the connectiontviaeen natural disasters and
bankruptcy filings in the region months and yealoiving the disaster. In Part I
this note will analyze the hardships that victimis disasters will have when
attempting to comply with requirements of the CodRart Il provides a discussion
on the bills and amendments introduced by Congsétsthe intention of assisting
both victims of Hurricane Katrina and future vicsirof disasters. Part IV highlights
and analyzes the powers of the USTP in the lightsoéfforts to assist victims of
Hurricane Katrina and Hurricane Rita. Finally Pdrtliscusses possible solutions
and changes that can be made to both the Codehand3TP in order to assist
future disaster victims. Legislative language demare suggested in the Appendix
to this note.

13 SeeAmy CorteseNew York, Badly Battered But Stronger Than In T80k N.Y. TIMES, Dec. 17,
2001, at C4 (commenting 9/11 devastated N.Y. ecgnand cost many jobskee alsoWash. Post Staff
Writer, Bush, Democrats Press Cases in Insurance StalenValtesH. PosT, Oct. 4, 2002, at Al6
(exApressing need for insurance in event of terrattack in order to prevent unnecessary bankregjci

 Throughout this Note, in describing the problehst imay arise with filing bankruptcy, the authotl wi
be using the term "disaster victims" almost exslelsi. The term "disaster victims" includes victimé
natural disasters, terrorist attacks and othermainral disasters.

15 SeeCohen v. De La Cruz, 523 U.S. 213, 217 (1998) ("Baakruptcy Code has long prohibited debtors
from discharging liabilities incurred on accounttieéir fraud, embodying a basic policy animating €ode
of affording relief only to an ‘honest but unforate debtor™); Grogan v. Garner, 498 U.S. 279, @831)
(acknowledging Code's purpose is to "provide a guace by which certain insolvent debtors can reorde
their affairs, make peace with their creditors, angby a new opportunity in life"); Local Loan vuHt, 292
U.S. 234, 244 (1934) ("[I]t gives to the honest bafortunate debtor who surrenders for distributibe
property which he owns at the time of bankruptcyiesv opportunity in life and a clear field for foéu
effort, unhampered by the pressure and discouragfeoh@reexisting debt.").
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|. BANKRUPTCIES ANDNATURAL DISASTERS

The destructive impact of a natural disaster enthited States has been seared
into the minds of Americans following the aftermath Hurricane Katrina and
Hurricane Rita. Since the enactment of the CodEir8, there have been eighteen
hurricanes in the United States that have eachedaoger $1 billion in damagé®.
While many in the path of a natural disaster caysally escape its wrath, there
are others that are either killed or injufédn addition, businesses and companies
are also destroyed, which eliminates jobs and ankatly harms the econoni¥.
Some argue that areas affected by disasters erRperan "economic boom" due to
the federal aid and construction money that comme the affected ared.

16 SeeFric S. Blake et al.Costliest U.S. Hurricanes 1900-2Q04ug. 1, 2005 http://www.nhc.noaa.gov/
pastcost.shtml (last visited Mar. 11, 2007) (repartfirst major hurricane after 1978 Act was Humea
Alicia in 1983, which cost $ 2 billion, and mostpexisive was Hurricane Andrew, which cost about $27
billion); see alsd_awless,supranote 5 at 11 (listing eighteen hurricanes and ¢apstorms which caused
over 1 billion dollars); MT'L RESEARCHCOUNCIL, THE IMPACTS OFNATURAL DISASTERS A FRAMEWORK
FORLOSSESTIMATION 6 (National Academy Press 1999) (noting HurricAndrew cost about $30 billion).
Two other natural disasters that, in terms of cbate been the most devastating are the 1993 Midwest
Floods and the 1994 Northridge earthquéee id(stating 1993 Midwest Floods cost about $19 bilkorl
Northridge earthquake cost about $44 billiosge alsoMichelle E. BoardmanKnown Unknowns: The
lllusion of Terrorism Insurance93 Geo. L.J. 783, 831 (2005) (determining damages of Natjer
earthquake around $20 billion for property damdgae); Bryant J. SpangGoing Down for the Third Time:
Senator Kerry's Reform Bill Could Save the DrownNggional Flood Insurance Progran28 GA. L. REv.

593, 593 (1994) ("Official estimate that the Midverst Flood over 1993 caused over $15 billion in prop
damage.").

17 SeeNAT'L RESEARCH COUNCIL, supranote 16, at 3 (noting people are often killed anjdired by
natural disasterskee alsoAlfred J. Sciarrino,The Grapes of Wrath and the Speckled Monster, Part
Epidemics, Natural Disasters and Biological Terst#-The Federal Respondé MicH. St. U. J.MED. &

L. 429, 438 n.34 (2006) (stating six disasters i8.Whistory resulted in 1000 or more fatalities).

18 SeeNAT'L RESEARCH COUNCIL, supranote 16, at 5;see alsoElisabeth Belmont et alEmergency
Preparedness, Response & Recovery Checklist: BeyenBmergency Management BI&7 JHEALTH L.

503, 559 (2004) ("According to the Insurance Infation Institute, more than 30% of businesses never
reopen following closure due to hurricane, torndtimd, or other disaster."); Marie Ellen Hayn&sngle-
Employer Profit Sharing Plans: Should a Break im&® that Occurs Because of a Natural DisasteruRes

in the Forfeiture of a Plan Participant's Nonvestefit Sharing Benefit242 Q_Ev. ST. L. ReEv. 509, 510—

13 (1994) (describing natural disaster effects wgroployment).

9 SeeLawless,supranote 5, at 9 (indicating after hurricanes, some roemtators argue there will be an
economic boom for the area due to federal aid amdtcuction money); Anne M. Simmordayor Nagin
Foresees an 'Unprecedented’' Boom for the Devastitgdn His Second Term. He Says Housing and Trash
Removal Are PrioritiesL.A. TIMES, May 22, 2006, at A4 (quoting New Orleans Mayor Maghen he
predicted 300,000 people would be living in Newdarls at end of 2006 and city would experience
"economic boom [that] would make New Orleans arasil city."); Joseph B. TreasteéDfficials Forecast
Hope for Victims of HurricaneN.Y. TIMES, Aug. 22, 2004, at 1.12 (quoting Antonio Villamihairman of
Florida Governor Jeb Bush's Council of Economic i&dss, who stated 2004 hurricane season would be
"temporary jolt" to Florida economy by causing '@kn in new construction and repairs and road ngtti
and "re-employ[ment] in reconstruction."). Someremists compared New York City after September 11,
2001 to cities affected by natural disasters. Gertgupranote 13, at C4. The attacks on New York City
were estimated to have cost between fifty and diktipn dollars.ld. However, some economists predicted
that the city's economy would "rally" because oflding booms.ld. (believing initial slumps would be
followed by "building booms that . . . revived eoamies"). However, these booms may be short-livetl an
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However, these booms will not assist debtors whayjiry lost their documents
because of the disaster, are unable to succesdidlare bankruptcy and are placed
in a position where they cannot participate in them. In the aftermath of these
disasters, victims will often endure by turning tteir savings and credit cards,
further compounding their defft As the population of the United States continues
to grow, more and more people run the risk of facandisaster and having to
survive in the aftermatH.

Only a few studies have been conducted on thetsffg#cnatural disasters on
bankruptcy filings, two of which came to opposingnclusions. One study
conducted by Edward Flynn, indicated that theres'tat been a strong relationship
between major natural disasters and bankruptaygfli®* He argued that natural
disasters did not result in an increase in banksufitings in a region after the
disaster® Flynn supported his conclusion by analyzing Idzahkruptcy filings in
the quarters immediately following certain natumikasters in regions and
comparing them with the national averdgeélowever, Professor Robert Lawless'
study showed the opposite. Lawless' study condluithat bankruptcy filings
drastically increase in the second and third yediowing a natural disastér.
Lawless posited that the reason for this is becaumsst survivors are still
attempting to rebuild their lives in the quarteteathe disaster and are not focused
on their financial affairs or even contemplatingikauptcy?® However, there are

the long-term losses could offset any short-tering&eelawless,supranote 5, at 9 (commenting short-
term economic gains may be due to acceleratedrsepad investments which would have been made
regardless of the attacks); Cortesapranote 13, at C4 (positing building boom for posti9Mew York
would not help city's economy because city is tigoftr construction jobs to make impact).

2 seeLawless,supranote 5, at 7 (commenting after disasters, victitits f|d to deal with everyday
expenses); Elizabeth WarreNatural Disasters and Bankruptcy: A Perspecti@YTs. & BANKING 3
(2005) (noting after 2005 hurricane season, hundredsafsénds of middle class families may deplete life
savings and use credit cards to supplement governaig); Jeanette Steel®adness, Frustration, Despair
Creep in for VictimsSAN DIEGO UNION-TRIBUNE, Feb. 15, 2004, at B1 (describing family who relad
credit cards to replace furniture after becomirgasler victims).

% SeeHector Becerra & David PiersolNo Counting on the Identity of 300 Millionth Resitjel.A.
TIMES, Oct. 18, 2006, Al (noting U.S. Census predict@@d @illionth resident would be born on Oct. 17. at
4:46 in the morning); John McCormicklext Stop for U.S. Population: 300,000,0@MICAGO TRIBUNE,

Oct. 5, 2006, C1 (reporting U.S. population willogopass 300 million)see alsoRobert H. Jerry Il,
Insurance, Terrorism, and 9/11: Reflections on EhFéreshold Question8 CONN. INS. L.J. 45, 105 (2002)

("In some respects, we have been fortunate thatreewatural disasters have avoided dense population
centers.").

2 Edward FlynnBankruptcy and Natural Disasterd3-JanAM. BANKR. INST. J. 20, 76 (2005) (studying
effects of Hurricane Hugo and the San Franciscahfaake in 1989, Hurricane Andrew in 1992, the
Midwest Floods of 1993, Red River Floods in NorttkB@ in 1997, and Hurricane Floyd in 1999).

% gee id("Generally, filing trends in a state or distrietdp on about the same pattern as they were before
the disaster.").

% For example, when discussing Hurricane Hugo, Féydata indicated that bankruptcy filings spiked fo
one quarterld. at 20.

% Lawless,supranote 5, at 14 (commenting his data showed in tyvémir to thirty-six months after
major hurricane, affected states had significahtlyher increase in bankruptcy filings than non-etiée
states).

%1d. at 15 ("[A]reas hit by major hurricanes will suffgreat financial distress and that distress wvityér
long after the media glare has disappearedeégletter from Louisiana to United States Congresgra
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still debtors that are financially unable to postpdheir filing, and are forced, after
the disaster, to file for bankruptcy. While bothdies point to different outcomes,
it is Lawless' study that appears to be more psigea

Flynn utilized the national average of bankruptitimds in his study to see if a
natural disaster impacted the number of bankrufiioags in the affected regioff.
However, this was faulty. The national average ldwave already included the
number of filings in areas affected by the natdishster. This distorts his base rate
since the national numbers would have already lbaised by a higher number of
bankruptcy filings in the affected regiéhBut Flynn's own charts show that the
region affected by the natural disaster experiertugtier growth in bankruptcy
filings in the two years following the storfh.By focusing on just "short-term
spikes" in bankruptcy filing trends, Flynn woulcese to invalidate his own study.
Furthermore, since this study was conducted poidhé passage of BAPCPA, there
is an argument that the number of filings might matrease if debtors cannot
comply with the new requirements under the Codeit tBis does not mean that
these people do not need to file for bankruptcst, float they cannot.

Lawless' study showed that it is usually in theoselcand third year following a
major disaster that the number of bankruptcy fdindrastically increast. He
supports his conclusion by focusing on the incraasbankruptcy filings in the
twelve, twenty-four and thirty-six month period lfawing a major hurrican& For
example, after Hurricane Elena hit Mississippi 884 there was a 71.8% increase
in bankruptcy filings within three years of thersto® Lawless' concluded that the

note 1, at 3 ("Most of Katrina's victims will not laéle to reasonably ascertain if they really nesdessort

of bankruptcy relief until long after BAPCPA is detbecome effective."see alsdVarren,supranote 20,

at 4-5 (noting bankruptcy filings generally incred$0% two to three years after disaster in afteeteas,
which is likely due to many families attempting tecover as best as they can, while only afterwards
"confront[ing] their overall financial condition™).

2" Flynn, supranote 22, at 20.

% Lawless supranote 5, at 10 (dismissing Flynn's analysis becttuselata was distorted "by the precise
effect [Flynn] is trying to observe").

29 When Flynn looks at the affect of Hurricane Hugo South Carolina he remarked that the state
"recorded modest increases in filings for abouearyafter Huge, followed by much higher increasethée
subsequent year." Flynsypranote 22, at 20.

% Lawless,supranote 5, at 10 ("In drawing his conclusion, Flymoked for very short-term spikes in
filings; specifically, Flynn looked at filing rates the quarters immediately following the natuteaster.");
seeFlynn, supranote 22 (focusing on quarters immediately follogvimatural disaster).

% Lawless supranote 5, at 14 (commenting data showed signifiozarease in bankruptcy filings two to
three years after natural disastesgeWarren,supranote 20, at 4 (noting in states affected by hanég
bankruptcy filings generally increased about 50%remihan in non-affected states). Interestingly,nRly
confirmed this notion after looking at the affeé¢tHurricane Hugo in South Carolina, and findingtttize
state "recorded modest increases in filings foualboyear after Huge, followed by much higher iases in
the subsequent year." Flyrsypranote 22, at 20.

321t should be noted that some of the problems dtestiin this note will be mitigated by the passafje
time, such as compliance with the means test, winiakes it more likely that debtors will be abldite for
bankruptcy.

33 Warren,supranote 20, at 4seeLawless,supranote 5, at 13 (showing twelve months after Humea
Elena bankruptcy filings increased 22.1%, follovibydb1.4% twenty four months after Elena, and by7d.
thirty six months after Elena).
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lingering effects of the storm were still preseetéuse the bankruptcy filing rates
in the affected states increased roughly fifty patanore than in states that were
not affected by the storm, and that for "two nelmdjs in an unaffected state, there
are three new filings in the landfall stafé.Regrettably, many victims of natural
disasters are unable to overcome their mounting aled will eventually seek to file
bankruptcy”> However, as Part Il will discuss, some of the mqEavisions of the
Code can hinder and delay honest debtors from belitg to file for bankruptcy
successfully, which is something the Code shoutdiono

Il. DISASTERVICTIMS AND BAPCPAAMENDMENTS

Disaster victims will have to comply with the sarsmtutory provisions of
BAPCPA as unaffected debtors, but the Code's fiityidio accommodate these
victims is questionabl& The Congressional Research Service ("CRS") prdpare
report for Congress noting that the provisions 8fPEPA would place a hardship
on disaster survivors, specifically Hurricane Kadrivictims®’ Unless there is a
change, future disaster victims will likely find fdauptcy courts under the new
Code to be less sympathetic than previous victiits d

A. Do the Credit Counseling and Financial Managetrieaquirements Under the
Code Impair the Ability of Disaster Victims to Filar Bankruptcy Successfully?

One section of the Code that provides for littlexibility is the credit
counseling requirement. Under BAPCPA, a debtortrfilessa certificate from an
approved nonprofit budget and credit counselinghagevith the bankruptcy court
indicating that the debtor had received credit saling within six months prior to
filing for bankruptcy® If the debtor fails to attend credit counselirige bankruptcy

3 Lawlesssupranote 5, at 13.

% See suprdart | and accompanying texee, e.g.Suber v. Alaska State Bond Comm., 414 P.2d 546,
551 (Alaska 1966) (illustrating "crushing financialrden" resulting from natural disasters).

% The Code does not provide for natural disastetimito be exempted from the credit counseling
requirements. 11 U.S.C. 8 109(h) (20082 Letter from Senate Judiciary Comm., to David M. VéaJk
Comptroller Gen. (Oct. 18, 2005), http://www.hogs/judiciary_democrats/letters/gaobankimpactstdyl
101805.pdf (asking Comptroller General to study B&R and its effects on victims of Hurricane Katrina
due to concerns BAPCPA is too strict on them); \&arsupranote 20, at 5 (noting lack of flexibility in
BAPCPA).

%7 Robin Jeweler,Bankruptcy Relief and Natural Disaster Victimsummary, CRSREPORT FOR
CONGRESS Order Code RL 33082, Sept. 14, 2005 ("Bankrufelief and Natural Disaster Victims") ("To
some extent, the new goals of the BAPCPA, whicfsiis] designed to restore personal responsibility t
individual's financial affairs and reduce the numbgchapter 7 filingsmay be at oddsiith the goals of
those who want to assist Katrina victims througipeedy financial rehabilitation procedure undeptéa?
of the U.S. Bankruptcy Code . . . " because "bapticsulaw does not and never has made major substant
or procedural distinctions based whythe debtor files. . . ."see In reSandra Luella Battlé\o. 06-50454-

C, 2006 Bankr. LEXIS 3522, at *5 (Bankr. W.D. T®ec. 12, 2006) (showing BAPCPA rule was designed
to prevent forum shopping, which is something djeaot on minds of Katrina victims).

%11 U.S.C. § 109(h) (2006); Letter from Louisianalnited States Congressjpranote 1, at 1 (noting
BAPCPA requires credit counseling as preconditmfiling); see In reParker, 351 B.R. 790, 797 (Bankr.
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court cannot grant him or her a discharge undepteh&. In addition, a debtor in

chapter 7 must also attend a personal financiakwgement course. If the regional
U.S. Trustee's Office determines that the crediinseling agencies and financial
management agencies in the region are unable taderehe required services, as
the USTP did after Hurricane Katrina, then a deliat files for bankruptcy after

said determination is not required to attend eifiregram®’

It has been argued that subjecting debtors sedbamkruptcy to the credit
counseling and financial management requirementsr ahey have lost their
possessions, jobs, and financial documents duedisaster is unfair because their
debt was caused by living in a region struck bysaster, not by misusing credit.
As noted in Part IV, the USTP has the authorityvtive these requirements for a
region if the credit counseling and financial magragnt agencies are unable to
provide the service®. However, if the USTP does not make this deterrionat
then it falls to the bankruptcy court to assistdieétor.

While a bankruptcy court can grant a forty-five desaiver of the credit
counseling requirement if a debtor shows exigeruanstances, the waiver cannot
be extended past forty-five days, and the debtostnstill attend the different
programs. Congress created an explicit exemptiom fcredit counseling for a
debtor if the bankruptcy judge determines that thebtor is incapacitated,
disabled® or on active military duty in a military combat rea** The statutory
language indicates that a bankruptcy judge will ehasery little discretion in
interpreting the credit counseling requirement amay determine that it lacks the
ability to waive the requirement for disaster vitsi beyond the forty-five days.
Since the USPT, as discussed below, has waivedréitiit counseling and financial
management requirements for the regions affecteHunyicane Katrina, there are

N.D. Ga. 2006) (commenting BAPCPA requires dehtoreceive credit counseling from approved agency,
and debtor waived his right to raise section 10%8)e when he continued to participate in his eagn
after becoming aware of problem).

%911 U.S.C. § 111(d) (2006)]. § 727(a)(11) (preventing court from granting dige if debtor has not
completed instructional course concerning persofig@ncial management)see 1-1 GOLLIER ON
BANKRUPTCY 1 1.02[5][a] (Alan N. Resnick et al. eds., 15th szl/. 2006) (indicating debtor must attain
financial education as condition of discharge).

40 Seeletter from Louisiana to United States Congresgmranote 1, at 2 ("One component of the ACT,
the credit counseling precondition to filing, isrfoeularly devoid of relevance."gee alsoLawless,supra
note 5, at 8 (noting irrelevance of credit coumgglin natural disaster related bankruptci€&ge generally
Howard B. Hoffman,Consumer Bankruptcy Filers and Pre-Petition Consur@eedit Counseling: Is
Congress Trying to Place the Fox in Charge of trenlbuse;?54 BUs. LAw. 1629, 1640 (Aug. 1999)
(arguing credit counseling should be personal d&tisf debtors and not required).

*Lsee infraPart IV.

4211 U.S.C. § 109(h)(4) defines "incapacity,” forpases of section 109(h)(4) to mean "the debtor is
impaired by reason of mental iliness or mentaldleficy so that he is incapable of realizing and ingk
rational decisions with respect to his financiapensibilities.” 11 U.S.C. 8 109(h)(4) (2006).

3 The Code defines "disability” to mean "the dehitoiso physically impaired as to be unable, after
reasonable effort, to participate in an in perselephone, or Internet briefing required under geaph (1)."

Id.
“41d. (stating court must go through notice and headndetermine if an exception applies).
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no cases where this has been an i$stowever, an ad hoc approach of courts
interpreting this section of the Code to determivieo will and will not qualify,
while meritorious, can be resolved by adding deyagictims to the list of exempted
parties.

B. Do the Bankruptcy Courts Have the FlexibilityAtssist Debtors With the Means
Test?

As one of the biggest changes to the Code, the sntesh was formulated to
determine whether a bankruptcy case should be skeulias an abusive filing by
"measuring the debtor's ability to fund a hypottatchapter 13 plarf® Under the
previous version of the Code, when a bankruptcygudonsidered dismissing a
chapter 7 case for abuse, the statutory presumptamin favor of granting the
dischargée’’ However, BAPCPA removed this language from theeCand replaced
it with the means teéf. The debtor must average his or her income fronpése six
months, and then compare that figure to the medieome of the state where the
debtor reside®’ If the debtor is below that amount, then he or wfiebe allowed
to file in chapter 7, unless precluded from doingby any other provision of the
Code. But, if the debtor is above that amountnthe or she is presumed to be
abusing chapter 7, and the bankruptcy court wiliezi dismiss the case or convert
it, with the debtor's consent, to a chapter 13 .cadde debtor may rebut the
presumption of abuse by showing special circumstsitic

Suppose Debtor A had a job and income six montferde disaster, but he
decided to file for bankruptcy six months after thisaster. He will find that the
means test will likely preclude him from filing fochapter 7 successfully.
However, if Debtor B was unemployed in the fivesoe months prior to a disaster,
then she would have a better chance of filing foapter 7 successfully. Even
though both Debtor A and Debtor B are in theordliiche same position since both
of their homes and possessions were destroyed éoylitaster, Debtor B would
likely be able to file for chapter 7 successfuillhile Debtor A cannot. This hardly
seems fair. Furthermore, consider Debtor C. DeBthad a job and income in the

> See infraPart IV.

4% 11 U.S.C. § 707(b) (2006)ee In reRenicker, 342 B.R. 304, 308 (Bankr. W.D. Miss. 2006)
(highlighting new use of means test for chaptetan) Culhane & Whitesupranote 2, at 665 ("The much
heralded means test now guards the gates of chapter

4711 U.S.C. § 707(b)(1) (2000) ("A presumption imdaof granting the relief requested by the debyor.

“8 SeeBankruptcy Relief and Natural Disaster Victinsspranote 37, at 4 (The new means test imposes a
"significantly higher burden of legal and evidengigroof for prospective debtors"); Eugene R. Wé&dof
Judicial Discretion to Find Abuse Under Section (#){3), 71 Mo. L. Rev. 1035, 1036 (2006) (stating
means test as way to "crack down" on fraud); RdhyMeadows Bankruptcy Reform and the Elderly: The
Effect of Means-Testing on Older Debto86 DAHO L. Rev. 227, 234 (2000) (explaining means test as
attempt to distinguish debtors who can pay frons¢hwho cannot).

4911 U.S.C. § 707(b)(2)(A) (2006) (outlining requitents of means test).

%01d. § 707(b)(1) (“granting of relief would be an abusfethe provisions."); Bankruptcy Relief and
Natural Disaster Victimsupranote 37, at 4 (describing new presumption).

*1 Seeinfra note 54 and accompanying text.
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five to six months before a disaster, but is undblget a job post-disaster. He
would not be able to file for chapter 7 and woukbabe unable to file for chapter
13°2 This is because Debtor C's lack of a job and laick monthly income will
prevent him from creating a payment plan under wra3. This places Debtor C
between the proverbial rock and a hard place, direcés unable to file for either
chapter and is unable to meet his or her finarmbagations.

Congress automatically exempted two groups of gefipin having to comply
with the means test: debtors with income belowrtistte's median levéland
disabled veterans whose indebtedness occurs winilg @re on active duty or
performing a homeland defense activityThe presumption of abuse can only be
rebutted by a showing of special circumstansegt asa serious medical condition
or a call or order to active duty>"If the debtor's income under the means test is
above the median average of the state, then tipestat circumstances will allow
him or her to deduct "additional expenses . . .\vitnich there is no reasonable
alternative.

The phrase "such as" from section 707 in the Cedambiguous, and could
lead different courts to different results. Imre Thompsonthe bankruptcy court
determined "special circumstances" existed whendglgtor took a loan on his
401(k) in an attempt to remedy a personal finarsiaérgency’ Other courts have
determined situations like unemployment, inabitiyfind a high paying job, high
cost of housing, and high transportation costs dimt constitute "special
circumstances>® In order to prove "special circumstances" the olebtust itemize
his or her additional items of income or expenseudent them, and explain his or
her special circumstances, in detail, to the cUBuch documentation may consist

%211 U.S.C. § 1322 (2006) (limiting bankruptcy plavteen income exceeds certain levels).

3 1d. § 707(b)(7)(A) ("No judge, United States trustee,. trustee, or other party in interest may le
motion under paragraph (2) if the current monthigome of the debtor . . . is equal to or less thmetian
income of applicable state3peShawn Zeller Bankruptcy Law Affords Little Shelter from the S10€Q
WEEKLY 2459, 24592005) (noting if debtor's income is below meditatesincome in debtor's state then
debtor is exempt from means test).

11 U.S.C. § 707(b)(2)(D) (2008).

% 1d. § 707(b)(2)(B)(i) (emphasis addedpe In reJohns, 342 B.R. 626, 629 (Bankr. E.D. Okla. 2006)
(commenting medical expenses and call to activg deeg not only types of special circumstances which
could rebut presumption of abuse).

%11 U.S.C. § 707(b)(2)(B)(i).

5" In re Thompson, 350 B.R. 770, 777-78 (Bankr. N.D. OH086) (holding debtor's 401-K loan was
taken out in order to assist family's longstandfimancial difficulties in order satisfy an "emergsn
financial need," and therefore constituted "spedi@umstances").

% In re Hanks, No. 06-22777, 2007 Bankr. LEXIS 46, *22 (BarD. Utah Jan. 9, 2007) (stating
"statutory examples of serious medical conditiond active military service, although not exhaustiaee
instructive of the kinds of 'special circumstan¢hat would justify deviations," but debtor's iniito find
high paying job does not rise to the level of "sesi medical condition" or "active military duty'ln re
Renicker, 342 B.R. 304, 310 (Bankr. W.D. Miss. 200®)ting while debtor did have serious diseasetateb
failed to produce any evidence connecting it withardinary expenses claimed).

% 11 U.S.C. § 707 (b)(2)(B)(ii) (2006%eeln re Demonica, 345 B.R. 895, 903 (Bankr. N.D. Ill. 2D06
(sustaining trustee's objection to confirmatiomplain because debtor failed to either document pla@x his
additional expenses). The debtor would have toywedhe documents necessary to show that the eegpens
were incurred regularly and paiieeAlan N. Resnick and Henry J. Sommer, ed$ie Bankruptcy Abuse
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of receipts, bills, and other documents that wopitdve the debtor's expenses.
Since this language is mandatory, a bankruptcytaould be unable to waive this
requirement for disaster victims whose financialorels have been destroyed and
who are, therefore, unable to provide the necesdacymentation to validate their
additional expensé$. As a result, while their additional expenses migave
qualified for special circumstances and could hlaveered their income to below
the state average under the means test, they mayerable to prove this,
precluding them from filing under chapter 7.

In bothIn re Renicket" andin re Demonica? the bankruptcy courts noted that
the debtors' failure to provide documentation préetl the courts from finding
special circumstancé3The court inin re Renickenoted that while it sympathized
with the debtor-spouse's disease, the debtor'sréailo provide documentation
showing a connection between the debtor-spousasask and the expenses
incurred by the debtor precluded the court frondifig special circumstancésin
fact, the court expressed relief in not having &irte "special circumstance®."
However, if disaster victims file for bankruptcydvio three years after the disaster,
which most do, then the argument that the requinéni® onerous is not so
persuasive. This is because debtors who have dviotdile for bankruptcy will
have likely acquired the necessary new financiaudzentation by then because of
the amount of time that has passed. The documequirement is really
burdensome for those disaster victims who filebnkruptcy within the six months
after a disaster.

Prevention and Consumer Protection Act of 2005: ActiBn-by-Section AnalysisSCOLLIER ON
BANKRUPTCY (Alan N. Resnick et al. eds., 15th ed. 2006) isgatiebtors must prove to bankruptcy judge
their income, and expenses "should be adjusteddouat for special circumstances for which therads
reasonable alternative and such adjustments bhegmeans test result below the minimum payment
thresholds").

0 seeBankruptcy Relief and Natural Disaster Victimsjpra note 37, at 5see alsoll U.S.C. §
707(b)(2)(B)(ii) (2006); Lawlesssupranote 5, at 17 ("[I]t makes little sense to subjactims of a natural
disaster to a means test to ensure they truly beellruptcy. Moreover, victims of a natural disastien
will have lost the documents necessary to a cldispecial circumstances.").

61342 B.R. 304, 310 (Bankr. W.D. Miss. 2006).

62345 B.R. 895, 903 (Bankr. N.D. lll. 2006).

% In re Demonica 345 B.R. at 903 (stating debtor failed to eitdecument or explain his additional
expenses and therefore sustained trustee's olnjeotmnfirmation of plan)in re Renicker 342 B.R. at 310
(noting while debtor did have serious disease,atdhtled to produce any evidence connecting dsedath
extraordinary expenses claimed).

® In re Renicker 342 B.R. at 310 n.15.

 |d. at 310 ("In this case, the Debtors' failure to sitbamy documentation in support of their
extraordinary expenses relieves the Court fromrgato develop, possibly from whole cloth, a dethile
definition of 'special circumstances,' or to digtish between 'reasonably necessary' and 'neceasdry
reasonable.™).
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C. Do the Document Requirements of Section 521elAtev Debtor from Filing for
Bankruptcy Successfully?

The mandatory documents required under BAPCPA plage unintentional
burden on debtors/victims of disasters. As notsave, the document requirement
can be harmful for debtors filing in the monthseafa disaster. Additionally,
BAPCPA requires debtors to produce documentatiomestablish their financial
circumstances, such as payment advices, which geosvidence of any payment
received by the debtor, and statements of incménder section 521(i)(1), a
debtor's bankruptcy case is automatically dismigiskee or she fails to file all of the
required information under (a)(1) within forty-fivéays of the filind” There are
two divergent views on section 521: one view assédt the courts lack discretion
in assisting debtors, while the other view indisdteat the Code already gives the
courts discretion.

Some bankruptcy courts have taken a hard-line viewhe automatic dismissal
of section 521. The court in re Otf® held that it had no discretion to enlarge the
time limitations of section 521(i)(1) where the tmifailed to file, within sixty days
before the filing of the petition, all of the paymeadvices and other evidence of
payment receivef. The Court stated its "hands [were] tied by therapen of the
express language of 11 U.S.C. § 521(i), as it wastem and intended to be
implemented by Congres&'BAPCPA also requires dismissal of bankruptcy cases

11 U.S.C. §§ 707, 521(j) (2006); Warrempranote 20, at 5 (noting examples of such documenntati
are six months of paycheck stubs, tax returns,afidl accounting of debtor's the monthly budg&ge
generally Press ReleaSesupranote 11.

711 U.S.C. § 521(i)(1) (2006) (stating bankruptourt must dismiss case on forty-sixth day if debtor
fails to file necessary paperworlgee id.§ 521(a)(1) (requiring debtor to file list of cremts, schedule of
assets and liabilities, schedule of current inc@neé current expenditures, statement of debtoranéial
affairs, an attorney certificate, copies of all peynt advices or other evidence of payment receidun
60 days before bankruptcy filing, statement of amiaf monthly net income, and a statement disctpsin
any reasonable anticipated increase in income peraitures)see also In reRiddle, 344 B.R. 702,703
(Bankr. S.D. Fla. 2006) ("What is the clue on tit& day?/ Is the case still here, or gone away?/ Ard i
debtor did not do/ what the Code had told him tal ao concerned party knew it,/ Still the Code shgs
debtor blew it.");In re Fawson, 338 B.R. 505, 510 (Bankr. D. Utah 2006)dihg bankruptcy case is
automatically dismissed on 46th day if debtor faildile all section 521(a)(1) papers since thertbas no
discretion to extend period).

%8343 B.R. 264 (Bankr. D. Colo. 2006).

91d. at 265;see1l U.S.C. § 521(a)(1)(B)(iv) (20063ge also In reloud, 356 B.R. 544, 545 (Bankr. D.
Colo. 2006) (dismissing bankruptcy case becausdodédhiled file payment advices within statutory
deadline) But see In rd*arker, 351 B.R. 790, 801 (Bankr. N.D. Ga. 2006)jr(menting language of section
521 is confusing and positing section 521 doesreqtire automatic dismissal since "[i]f the casal h
already been 'automatically dismissed' . . . [tleurt could not dismiss a case that already has bee
dismissed™).

In re Cloud 356 B.R. at 545 (stating court had "no discretimrextend 45-day period“ee In reOtt,
343 B.R. 264, 268 (Bankr. D. Colo. 2006) ("Afteetkxpiration of the specified period set forth ih 1
U.S.C. 8§ 521(i)(1), there are no exceptions, nouses, only dismissal and the consequences that flow
therefrom."); In re Young, No. 06-80397, 2006 WL 3524482, at *3 (BanBD. Tex. Dec. 6, 2006)
(describing section 521(i) as containing no languad discretion, so if filing requirements of secti
521(a)(1) are not timely met, case shall be autmaist dismissed).



334 ABI LAW REVIEW [Vol. 15:321

if the debtor has failed to produce old tax returpayment advices, and other
financial records at the time of filing, upon reguef a party in interest, i.e. a
creditor/*

The Code only allows a bankruptcy court to consaldebtor's good faith effort
in producing his or her payment advi¢éThe bankruptcy court il re Fawso®
stated that in order for the court to considergbed faith effort of the debtor, either
the chapter 7 trustee or the debtor had to redhisstonsideration within forty-five
days after filing for bankruptc$. The court held that since neither the debtor nor
the trustee requested this consideration, the tetgtvevented the court from
considering it, and dismissed the debtor's bankyupase’> Numerous courts have
taken a hard-line approach to the interpretations@dtion 521, holding that it
requires automatic dismissal if the debtor failsamnply®

However, not all districts take this hard-line amrh; several districts have
pointed to the language of section 521(a)(1)(B)ictvhmandates the filing of

™11 U.S.C. § 521(f) (2006) (requiring debtors fe fiertain paperwork in bankruptcy proceedingsk s
In re Calhoun, No. 06-40512-293, 2007 WL 117725, at *ar(®. E.D. Mo. Jan. 17, 2007) (asserting failure
to file required paperwork within 45 days of petitidate results in cases being "automaticallydismissed
... on the 46th day").

211 U.S.C. § 521(i)(4) (2006) (“Notwithstanding asther provision of this subsection, on the motién
the trustee filed before the expiration of the aggtile period of time specified in paragraph (2), 6r (3),
and after notice and a hearing, the court may dedth dismiss the case if the court finds thatdébtor
attempted in good faith to file all the informatioequired by subsection (a)(1)(B)(iv) and that Hest
interests of creditors would be served by admiaiigin of the case.").

3338 B.R. 505 (Bankr. D. Utah 2006)

"1d. at 512 ("[11 U.S.C. § 521(i)(4)] require[s] actimnithin 45 days of the date of the filing of the
petition and prior to dismissal by operation of gtatute.");see In reLovato, 343 B.R. 268, 269 (Bankr.
D.N.M. 2006) ("While 11 U.S.C. section 521(i)(3) pets a court to grant up to a 45-day enlargement of
time to file the papers required by section 521(g)the request for such an enlargement must bee mad
within the first 45-day period.")in re Williams, 339 B.R. 794, 795 (Bankr. M.D. Fla. 20Q@pncluding
Court had no discretion to extend time within whiohfile documents required under 11 U.S.C. § 5P1(a
where debtor did not request extension withinahi5 day period).

"In re Fawson 338 B.R. at 512 (mandating dismissal of caseswdebtors fail to timely comply with
requirements of section 521(a)(13kell U.S.C. § 521(a)(1)(B)(iv), (i)(4) (2006). Evdmotgh the debtor's
bankruptcy case is dismissed under section 349dégor is not precluded from making a subsequent
petition to the courtld. at 349 ("Unless the court, for cause, orders otiser, the dismissal of a case under
this title does not bar the discharge, in a latecunder this title, of debts that were dischdiigem the
case dismissed; nor does the dismissal of a cater tims title prejudice the debtor with regardtte filing
of a subsequent petition under this title, exceptravided in section 109(g) of this title.").

® See In reWilkinson, 346 B.R. 539, 546 (Bankr. D. Utah 20G6pmmenting Congress may have
intended for harsh results when BAPCPA provisioeseanot followed since "[flor better or worse, adim
result is not the same as an absurd result. ; In.fg Fawson 338 B.R. at 515 (holding debtors request for
time extension was time barred due to neglect mcthey failed to timely file their payment advicead
did not timely file request for extension of timege also In re&Conner, No. 06-40061-LMK, 2006 Bankr.
LEXIS 1224, at *3 (Bankr. N.D. Fla. May 16, 2006)l¢ging employee income records were not filed with
the Court in time because "due to a misunderstgnaigarding the recent changes in the bankruptey. la
." no party would be prejudiced by granting the iomathowever, Court has no discretion in this nredied
dismissed claim)jn re Lovatq 343 B.R. at 270 ("Had the Bankruptcy Abuse Préwanand Consumer
Protection Act of 2005 ('BAPCPA") left the Courttlviany discretion, the Court would deny the Chajgter
Trustee's motion with leave to allow the Debtostdmit the required payment adviceslt);re Williams
339 B.R. at 795 (allowing no discretion for courgrant debtor relief).



2007] THE CATEGORY 5 CRISIS 335

payment advices and other documentation only if tioeirt does not order
otherwise. These courts assert discretion in détémm what documents must be
filed in order to avoid automatic dismissal. Foamwle, the Northern District of
lllinois has issued a standing order providing ttiet debtor does not have to file
the payment advices otherwise required under se&ii(a)(1)(B)(iv), but rather
should simply supply these documents to the caster’’ Under this reading of
section 521(a)(1)(B), a debtor whose documents Vestan a disaster could seek a
court order excusing the filing of the documentsaiparticular cas& However,
because the courts are not uniform in this intégpien, a debtor, depending on his
or her location, may or may not be able to avoitbauatic dismissal for failure to
provide documentation.

The document requirements place a significant leundlthe way of debtors
seeking a chapter 7 discharge in the months aftdisaster? Access to these
documents is extremely limited for disaster victittsat file for bankruptcy
immediately following the disaster because theiaficial records and documents
may be missing or destroyed. For debtors who dryreicover, but eventually
succumb to their mounting debt more than two moafter the disaster and file for
chapter 7, the document requirement is not veryausebecause by then they will
have either acquired the necessary documents thraugw job or they did not get
a new job and have no payment advices to turn oVéhile some districts do not
strictly enforce the automatic dismissal, othersatal this lack of uniformity in the
application of the Code is unfair to debtors. Efere, the Code should be

" The standing order regarding the filing of paymehtices, states:

IT IS HEREBY ORDERED, effective as to cases filed ar after October 17, 2005,
that copies of all payment advices or other evideot payment received within 60
days before the date of the filing of the petitpnthe debtor from any employer of the
debtor, (1) shall not be filed with the court uslesherwise ordered, and (2) shall be
provided to the trustee (or, if no trustee has km@pointed to the United States trustee),
and to any creditor who timely requests copies h& payment advices or other
evidence of payment, at least seven days befordirttee of the meeting of creditors
conducted pursuant to 11 U.S.C. § 341. To be cermsidtimely, a creditor's request
must be received at least 15 days before thedfttst set for the meeting of creditors.

Filing of Payment Advices Pursuant to 11 U.S.C. Z1(8)(1)(B)(iv) (July 2005), http://www.ilnb.
uscourts.gov/GeneralOrders/Filing_of_Payment_Advi€ursuant.pdf.

8 The only filing requirement in section 521(a)(bat is not subject to the “unless the court orders
otherwise” clause is the requirement of section(&41)(A) that the debtor file a list of creditorfmterview
with Eugene R. Wedoff, Chief Judge U.S. Bankr. GaNr Dist. of Ill. (Apr. 23, 2007).

9 Zeller, supra note 53, at 2459 (showing consumer advocates dliagcan Congress to lift rules
requiring bankruptcy filers to provide paperworkcdmenting their income, assets, and expenses)s Pres
Release, Nat'l Ass'n of Consumer Bankr. AttornStatement of the National Association of Consumer
Bankruptcy Attorneys (NACBA) In Response To The E®IUAction Today, (Oct. 5, 2005) (on file with
author) [hereinaftePress Release]4noting USTP cannot help debtors because creditould petition
bankruptcy courts to dismiss debtors' filing if tieb fails to provide necessary documergsgBankruptcy
Relief and Natural Disaster Victimsupranote 37, at 8 (noting addition of definition of €&tim of natural
disaster" to the Code would allow courts to helptdes).
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modified to help those debtors who choose to fiiniw the first sixty days after a
disaster.

D. Are There Peripheral Problems with the Code thiake It Harder for Debtors
to File for Bankruptcy?

BAPCPA increased both the filing f8and an attorney's investigatory dutfés,
which results in greater costs for debtors seekiagkruptcy®® Section 707 states
that attorneys must certify a debtor's bankruptegitipn by stating that they have
both performed a reasonable investigation of thietats bankruptcy filing and
determined that the filing was "well grounded irtfaand "warranted by existing
law."®® If attorneys do not conduct a reasonable invetitigainto the debtor's
petition, then they will face sanctioffsSuch is the concern of an attorney with
New Orleans Legal Assistance, who expressed trépidavhen dealing with post-
Katrina and BAPCPA consumer bankruptcy filings, dodis increased duties and
the threat that if he failed to make a thoroughugioinvestigation, he could face
penaltie€® Furthermore, bankruptcy attorneys, under secti@®(&), cannot
recommend to their clients that they take on makt df they are contemplating

8028 U.S.C. § 1930 (2006) (stating new filing feesdhapter 7 are $200); Bankruptcy Relief and Natur
Disaster Victims,supra note 37, at 6 (noting bankruptcy filing fees werereased to reflect new
responsibilities of court, Department of Justice] &ustees).

8 According to 11 U.S.C. § 707(b)(4)(C) (2006):

The signature of an attorney on a petition, plegydim written motion shall constitute
a certification that the attorney has—
(i) performed a reasonable investigation into thieuenstances that gave rise to the
petition, pleading, or written motion; and
(i) determined that the petition, pleading, orttem motion—
(1) is well grounded in fact; and
(I is warranted by existing law or a good faitrgament for the extension,
modification, or reversal of existing law and doex constitute an abuse under
paragraph (1).

Id.

8 Bankruptcy Relief and Natural Disaster Victirsspranote 37, at 6-7 (increasing duties of attorneys in
bankruptcy filings means attorneys will have torgeaclients more money to cover amount of timera&yp
worked on case); Steve Seidenb&tzange New World: Lawyers, Debtors and Creditoms 8truggling to
Absorb Sweeping Changes in Bankruptcy L88vA.B.A. J. 49, 52 (Jan. 2007) (noting attornkgse raised
their fees for handling consumer bankruptcies,oupoimetimes double what they charged before BAPCPA)

811 U.S.C. § 707(b)(4)(C) (2008).

8 1d. 8§ 707(b)(4)(B), 110seeBankruptcy Relief and Natural Disaster Victinspra note 37, at 6
(commenting increased responsibility means att@neill need to devote more time and expenses to
performing investigation).

8 |nterview with Jay Welch, Staff Attorney, New Cates Legal Assistance, in New Orleans, La. (Jan. 3,
2007). The author was one of thirty students framd8hn's University School of Law that went down t
New Orleans in the winter of 2006 as part of thed8nt Hurricane Network. The author was assignedeo
office of New Orleans Legal Assistance, where hé stedf attorney Jay Welch. Mr. Welch was an attgrne
in the consumer benefits section of the organiratibo helped consumers file for bankruptcy.
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bankruptcy?® This restriction prevents attorneys from counsglineir clients who
have been victims of disasters from taking on natmiet in an attempt to keep them
from ultimately filing®” As a result, the cost of representation has ise@aince
many attorneys have raised their fees by at léfigtfercent or double what the
attorney charged prior to BAPCPAA disaster victim's lack of documentation will
make it harder for the debtor to assist the atypinghe investigation, which may
cause more attorneys to turn debtors afvayhe increased costs of filing for
bankruptcy, attorneys' fees and court fees, malextitemely difficult for those
debtors who may need bankruptcy the nibst.

811 U.S.C. § 526(a) (2006).

87 SeeHersh v. United States, 347 B.R. 19, 24 (N.D. T906) ("[I]t seems quite possible that sometimes
taking on more debt could be the most financiatlydent option for someone considering bankrupttatT
situation could be the case when: (1) refinancing Bwer rate to reduce payments and forestalleasgh
prevent entertaining bankruptcy, or (2) taking eswsed debt such as loan on an automobile thatdvoul
survive bankruptcy and also enable the debtor tdirmee to get to work and make payments. Thusjasect
526(a)(4) prevents lawyers from giving clients theest advice."); Erwin Chemerinskgonstitutional
Issues Posed in the Bankruptcy Abuse PreventionCamsumer Protection Act of 200%9 AM. BANKR.
L.J. 571, 579 (2006) (noting attorneys appear tprodibited for such counseling under section 5¢8ja
even when such advise is accurate, legal, andatidsjr Robert Wann, Jr., Notéebt Relief Agencies:"
Does The Bankruptcy Abuse Prevention and Consumuged®ion Act Violate Attorneys' First Amendment
Rights? 14 Aw. BANKR. INST. L. REV. 273, 284-85 (2006) (discussing problems of sechid6(a) and
commenting bankruptcy attorneys are unable to tieljtor avoid filing for bankruptcy).

8 SeeSeidenbergsupranote 82, at 52 (noting attorneys have raised tfeeis for handling consumer
bankruptcies, up to sometimes double what theygethbefore BAPCPA); Michelle J. Whit&buse or
Protection? Economics of Bankruptcy Reform UndePBRA 2007 U.ILL. L. REV. 275, 287 (reporting
prediction of greatly increased attorney fees ulBiIPCPA); see alsdMichele DickersonRace Matters in
Bankruptcy Reform71 Mo. L. REv. 919, 952 (2006) (noting lawyers have had to iaseetheir fees because
of BAPCPA).

8 Bankruptcy Relief and Natural Disaster Victinssipranote 37, at 7 (indicating bankruptcy attorneys
might not be willing or able to take responsibilftyr accuracy of client-approved information). Asesult,
many attorneys may refuse to represent victimsatdinal disasters for fear of malpractice suits asgible
sanctions. Marcia Coyl®ebtor's Attorneys See Red in Bankruptcy Bill; TBeg Malpractice Premium and
Overhead Hikes; Judges' Workload Would Increds® N.JL.J. 1126, Mar. 21, 2005, at 1 (stating new
requirements and new liability on debtors' attommay cause many attorneys to decide it is nothaisk
of practicing in bankruptcy field)seeCatherine E. Vance\ine Traps and One Slap: Attorney Liability
Under the New Bankruptcy Law9 AM. BANKR. L.J. 283, 330 (2005) (stating cumulative effect of
BAPCPA will be to drive lawyers who file consumeritkruptcies out of business).

 Hon. Keith N. Lundin,Ten Principles of BAPCPA. Not what was advertjztSept. M. BANKR.
INST. J. 1, at 70 (2005) (stating some debtors will simptygdsiced out of bankruptcy due to cost of more
work by debtor's attorneys for filing bankruptciRenald J. MannBankruptcy Reform and the "Sweat Box"
of Credit Card Deht2007 U.ILL. L. Rev. 375, 395 (2007) (stating even most desperatelyiaab must
delay bankruptcy till they can save amount necgsiarfiling fee and attorney's fees); Seidenbexgpra
note 82, at 53 ("The effect may be to put bankyieyond the reach of those who need it the mbise '
effect of the law is to drive out the bottom bramgtilers because of the cost . . . The poorespfgecan't
afford to go broke. They can't afford lawyers.'udting Henry E. Hildebrand lll))seeBankruptcy Relief
and Natural Disaster Victimsupranote 37, at {Tcommenting new legal requirements under BAPCPAInee
to be fleshed out to help guide judges, trusteesesgsionals and attorneys).
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lll. CONGRESSIONALRESPONSE TAHURRICANE KATRINA®*

As the country was coming to terms with the aftehmaf Hurricane Katrina
and Hurricane Rita it was becoming clear that far victims there was another
possible storm on the horizon because BAPCPA wadosgo into effect on
October 172 Within days after Hurricane Katrina Congressiorggiresentatives,
acting on calls to help the victims, had introdudedee bills and a proposed
amendment in an attempt to respond to the theafgtioblem. As noted above,
the changes in the Code may have inadvertentlyeglachardship on the victims
whose homes, businesses and financial documents ltenally washed away in
the storm, and politicians and academics were cordeabout the ability of these
people to file for bankruptcy successfuify.

A. House Resolution 3662 and Senate Amendment 1678

The first bill, H.R. 3662, was introduced to theude of Representatives on
September 6, 2008. 1t would have amended section 1501(a) of BAPCPA by
delaying the Code's effective date until Octobe®723 A similar provision was
found in S. Amdt. 1678, which would have delayee dffective date of BAPCPA
by one year? By postponing the effective date of BAPCPA, theshgrovisions in
the Code would not have applied to either Hurric&adrina victims or other
debtors that were already dreading the new Cbddese individuals would be

1 None of the bills or amendments that were propesesiintroduced in response to Hurricane Rita since
it made landfall in mid-September.

2 See supralNTRODUCTION and accompanying text (pointing out some membér€angress had
expressed concern of the ability of survivors e $iuccessfully for bankruptcy).

% Warren,supranote 20, at 5 (remarking paperwork of many debtess buried in mud and therefore
inaccessible to Hurricane Katrina victimg),S. Trustee Program Relaxes Enforcement for Hangéc
Victims 24-Nov. AV. BANKR. INST. J. 3 (2006) (stating there was temporary waiverst#ftutory
requirements for credit counseling for bankruptitgr$ in Louisiana and Southern District of Missigsi
due to effects of Hurricane Katrina).

% Financial Safeguards for Hurricane Survivors Ac2@05, H.R. 3662, 109th Cong. (2005).

% |d. (proposing striking "180 days" from BAPCPA and irisgy "910" days). Since BAPCPA was
enacted on April 20, 2005, the effective date fostrof its provisions was October 17, 2005, whiasw80
days after enactment.

% s, Amdt. 1678, 109th Cong. (2005). S. Amdt 1678& waproposed, but rejected, amendment to H.R.
2862, which was an appropriations bill for the Dépant of Commerce, Justice and other related dggnc
SeeCONGRESSIONALRESEARCH SERVICE, Proposed Bankruptcy Legislation to Address NatiDeaster
Victims CRS Code RS 22275 (Sept. 22, 2005).

" This can be seen in the record high number of tomgy filings that occurred before the Oct. 17
effective date of BAPCPAINn re Renicker, 342 B.R. 304, 307 (Bankr. W.D. Miss. 20Q&ting debtors
filed for bankruptcy after enactment of BAPCPA ieripd of time that now can be called "the good old
days™); see alsoTerrence O'HaraA Rush to Beat Bankruptcy Deadline; Filings SpikeLast Weekday
Before Tougher Law Takes EffeédtasH. POsT, Oct. 15, 2005, at DO1 (reporting massive rush tytats to
file for bankruptcy after BAPCPA was passed by GQesg); Kathy M. KristofDebt Law Changes Spur
Rise in Filings; Bankruptcy rules get tougher Otf, CHI. TRIB., Sept. 5, 2005, at 1 (noting bankruptcy
courts around country were flooded with bankrugiloygs as effective date of BAPCPA loomed).
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allowed to file for either chapter 7, 11, or 13 andhe then-current provisions of
the Code.

However, if either of these proposals had beentedathey would not be very
effective because most debtors/victims involvea idisaster situation will not file
for bankruptcy until a couple of years after theadie® By pushing back the
effective date of BAPCPA, both H.R. 3662 and S. Anmi$b78 would have only
been temporary solutions. Under S. Amdt. 1678 aalgtors that filed within the
additional year would have been assisted, while. 382 would have helped only
those debtors who filed for bankruptcy within théditional two years? Both of
these solutions would have been completely ingffedor debtors that attempted to
get their lives back on track and decided to file bankruptcy past October 2007.
Also, neither the proposed amendment nor the bdktinto consideration any
future disasters. If another disaster struck @oregf the United States two years
and a day after the expiration date of the prop&dédhen BAPCPA, in its present
form, would still be in place. The public outcrgcaunity that is required to make
these types of bills a reality might be lackinglater cases of disasters, leaving
those debtors defenseless against the strict joagief BAPCPA.

B. H.R. 3697 and S. 1647

Both H.R. 3697 and S. 1647 were companion billsothiced on September 8,
2005 to the House of Representatives and the SEfidtkey were both aimed at
assisting Hurricane Katrina victims and victims foture disasters by making
substantive changes to the CdtfeThe bills proposed to exempt natural disaster
victims from the credit counseling requirement avalld have allowed debtors to
use expenses they incurred due to the naturalteismsthe "means test® The

% Lawlesssupranote 5, at 16, 20 (suggesting a thirty-six moretag to BAPCPA's implementation date
would resolve some problems because "[b]ankruptmg$ tend to rise in the period twelve to thidix
months after a major hurricane. When hurricane® tstnuck in the past, victims turned to the bantayp
courts for help. So that natural disaster victini @ontinue to have this assistance, exceptioredrte be
made to recent legislation that would restrict ascéo bankruptcy's fresh start'§ee alsoEd Flynn,
Bankruptcy by the Numbers, Bankruptcy and NatursbaBters 23-Jan. M. BANKR. INST. J. 20 (2005)
(stating South Carolina had modest increases ing§il for a year after Hurricane Hugo and this was
followed by much higher increases in the subseqyeat).

9 See supranote Part I1.D (pointing out attorneys are prevarftem counseling their clients who have
been victims of disasters from taking on more defoter section 526(a)).

190 Hurricane Katrina Bankruptcy Relief and Commuriyptection Act of 2005, H.R. 3697, 109th Cong.
(2005); Hurricane Katrina Bankruptcy Relief and Goumity Protection Act of 2005, S. 1647, 109th Cong.
(2005);seeDaphne RetteliSenate Democrats Propose Array of Hurricane R&teps CQ TODAY (Sept. 8,
2005) (indicating among proposed bills to assigirfa survivors" Democrats would introduce legisiatto
ease bankruptcy laws for victims).

101 4 R. 3697; S. 1647; Zellesupranote 53, at 2459 (noting proposed bills would exetnpricane
victims from some provisions of BAPCPA). If passedher bill would have gone into effect the dateaf
BAPCPA went into effect, and would also apply toy dankruptcy filings that occurred on October 17,
2005.

192 5eeH.R. 3697; S. 1647see Retter, supra note 100 (advocating lowering of bankruptcy filing
requirements for Katrina victims).
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bills would have also added the term "natural desa$ to the Code as defined by
section 102 of the Robert T. Stafford Disaster &edind Emergency Assistance
Act.'®® While both bills were targeted at future victimé ratural disasters and
contained language that would have assisted deatfmsted by them, they did not
address other problems.

One problem with the bills is that neither billntained provisions that would
assist debtors who were unable to acquire the sapesiocuments under the
Code!™ As noted above, this requirement places an onepouden on disaster
victims since their financial records would likdigve been destroyed. While under
the previous version of the Code, and in thoseidistthat still assert discretion
under the amended Code, a bankruptcy judge wada@islensider all the facts and
circumstances surrounding a debtor's case whedidgdf the debtor was abusing
chapter 7, some districts say they lack the disnretip assist debtors under the
BAPCPA amendment$®

One criticism of adding the term "natural disastéosthe Code is that it does
not actually assist debtors because the Presidentdwhave to make a disaster
declaration, which is only done upon a determimatitat damages to a region were
of "sufficient severity and magnitude to warrant jonadisaster assistanc&®
However, this criticism carries little weight. Whe Governor requests a disaster
declaration, the President would most likely gransince refusal would not be
politically expedient®” As a result, if the term was added to the Codeyaitild

103 seeDisaster Relief Act of 1974, Pub. L. No. 93-288,%8t. 143 (amending 42 U.S.C. §§ 5121-5206)
(defining natural disaster as "any natural cata$teo(including any hurricane, tornado, storm, higter,
wind-driven water, tidal wave, tsunami, earthquakacanic eruption, landslide, mudslide, snowstoam,
drought), or, regardless of cause, any fire, flomdexplosion, in any part of the United State3he bills
provisions would apply to a situation similar toatural disaster made in accordance with State HaR.
3697; S. 1647.

104 See suprdPart I1.C (determining whether document requiremaftsection 521 prevent debtors from
filing for bankruptcy successfully).

1% gee suprdart I1.C.;see alsd.1 U.S.C. §§ 109(h)(4), 707(b)(2)(d), 521 (2006).

106 42 U.S.C. § 5122(2) (2000). When a disaster imbeythe ability of both state and local government,
the governor of the affected state can make a stqluugh the regional FEMA office to have the lest
make a Presidential Disaster Declaration. An assessof the extent of the disaster and its impacthe
state is conducted by both state and federal afidiefore the request is made. However, if threeesevere
or catastrophic event, then the governor's requaasbe submitted before the assessment. Afteriegehe
governor's request and the information from thesssent, the president may declare that a majastdis
or emergency exists. This results in federal pnogrand resources being used to assist the statein
response and recovery effort. FEMA,GUIDE TO THE DISASTER DECLARATION PROCESS ANDFEDERAL
DISASTER ASSISTANCE http://www.fema.gov/pdf/rebuild/recover/dec_pmmf; seeMichelle A. Daubert,
Comment,Pandemic Fears and Contemporary Quarantine: PratgcLiberty Through a Continuum of
Due Process Right$4 BUFF. L. REv. 1299, 1308 (2007) (highlighting law allowing goverrof affected
state to obtain Presidential disaster declaratiarisjohn D. Blum,Too Strange to Be Just Fiction: Legal
Lessons from a Bioterrorist Simulation, the CaseTGPOFF2, 64 LA. L. Rev. 905, 906-07 (2004)
(discussing scenario where Governor of lllinoigjtrested an expedited Presidential Disaster Delatat

107 SeeFEMA, NUMBER OF DECLARATIONS PER CALENDAR Y EAR SINCE1998, http://www.fema.gov/gov
ernment/grant/pa/statl.shtm (showing in 2006 theere 65 declarations of major disasters and 9
declarations of emergencies which required Fedasalstance)see alsoSamuel Goldberg, Comment,
Falling into the Pacific: California Landslides andand UseControls 16 S.CAL. REV. L. & SOCIAL
JUSTICE95, 149 (2006) (citing study where findings shovatss with competitive electoral races can expect
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assist debtors affected by such a disaster. Thelbd proposed amending the
means test to have a flat waiver for victims ofunatt disasters®® However, the
waiver would apply to both debtors in genuine neédssistance and income rich
consumers that the Code was amended to pretiiidée blanket waiver would
likely defeat the purpose of the amended Code sandld not be enacted.

Currently in the Code, in addition to lacking praiens specifically for victims
of large-scale disasters, there are no provisionsther types of localized disasters,
such as a fire in a neighborhood that destroysraktocks. It would not be a far
cry to say that this scenario would fail to quabify a "major disaster" on the federal
level. The proposed amendment to section 101(4BJA which extends the
provisions of the proposed legislation to "a siwasimilar to such a major disaster
(as so defined), with respect to which a deternonais made in accordance with
State law that such situation exisfs® may provide relief. However, a state
government would not determine that a localizeel dir a flood in a single home, or
set of homes, would qualify as a "major disastevgn though debtors could have
their records, possessions and homes destroyedgretRely, none of these
provisions have been added to the Code since tieeg proposed and the last time
there was any activity on one of these bills waOatober 17, 2005, the day that
BAPCPA went into effect

IV. THEU.S. TRUSTEEPROGRAM PRESSRELEASE

The role of the United States Trustee Program iprtdect and maintain the
integrity of the nation's bankruptcy system, whiish done by enforcing the
bankruptcy laws through litigation and overseeiagecadministratioh? The level
of involvement of the U.S. Trustee in a bankrupfiing is contingent on the

up to 60% more disaster declarations that statgsatte uncompetitive"); Ellen P. Haw&3pastal Natural
Hazards Mitigation: The Erosion of Regulatory Ratran South Carolina7 S.CENVTL. L.J.55, 85 (1998)
(noting ease in which to obtain presidential disadeclarations).

198 Hurricane Katrina Bankruptcy Relief and Commuritptection Act of 2005, H.R. 3697, 109th Cong.
(2005) (adding at the end section 707(b)(2) theofahg "(E) Subparagraphs (A), (B), (C) shall npipdy,
and the court may not dismiss or convert a casernis subsection, if the debtor is a victim afiaural
disaster or localized disaster").

109 Zeller, supranote 53, and accompanying text.

105 1647, § 3(b)(2); H.R. 3697, § 2(b)(2).

11 According to Thomas.loc.gov no action has beeertadn the aforementioned bills. www.thomas.loc.
gov (last visited Apr. 21, 2007).

Y21 a chapter 7 case, debtors are attempting ta gischarge of their debts and will forego mosthefr
assets to do s&eell U.S.C. § 727 (2006). However, not all of thetdeb property is taken by the trustee
to satisfy the claims of creditors. There are eficep in the Bankruptcy Code that allow the dehtor
exempt some of their propertgl. § 522. In a chapter 13 filing debtors will usuatlep their property, but
they must earn wages or some source of regulamecand establish a payment plan to pay part of thei
income to creditordd. § 109(e) (stating jurisdictional limits for debsaio reorganize: at most $307,675 in
unsecured debt and $922,975 in secured debt); TW.ProgramBankruptcy Information Sheedct. 2005,
http://www.usdoj.gov/ust/eo/ust_org/bky-info/indietm.
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chapter under which the debtor filf8When Congress passed BAPCPA, it enacted
numerous changes to the Bankruptcy Code, mostesh tfocusing on consumer
bankruptcy, but some of them adding to the dutfeéb® USTP in both title 11 and
title 28.

In a chapter 7 bankruptcy filing, one of the fidgsities of the U.S. Trustee is to
arrange a creditors' meeting a "reasonable timir alfie order for relief** In a
chapter 7 case, an interim trustee is selectedhiey U.S. Truste&? but the
permanent trustee in the case will be voted upoeligyble creditors at the initial
creditors' meetiné;l.6 If a trustee is not selected, then the interinstera will serve
as the trustee in the caSéEither the creditors or the U.S. trustee can erarttie
debtor at the meeting® Once selected, the trustee will then lead an iiyetson of
the debtor and collect his or her assets on befiatie estaté'® In a chapter 13
filing, the court will approve the debtor's repayrhplan and budget, while the role
of the appointed trustee is to collect the paynfemtn the debtor, pay off the
creditors, and ensure that the debtor follows éne$ of the repayment plaff.

In the aftermath of the devastation caused by iemmes Katrina and Rita, the
USTP took steps to alleviate the perceived burthen BAPCPA would place on
debtors affected by the hurricart850n October 5, 2005, the USTP issued a Press

113 peter C. Alexander Proposal to Abolish the Office of the United &saTrustee30 U.MicH. J.L.
REFORM 1, 6 (1996) (commenting different types of bankcigs result in different duties to be carried out
by U.S. Trustee). Individual debtors typically useapters 7 and 13, and the U.S. Trustee supertlises
trustees that manage these cakkgnoting in chapter 7 cases officers are known anéptrustees" and in
chapter 13 cases they are known as "standing ¢si$tseeRalph BrubakerOn the Nature of Federal
Bankruptcy Jurisdiction: A General Statutory andnStitutional Theory41WM. & MARY L. REv. 743,826
(2000) (comparing and contrasting U.S. Trusteeliraraent in chapter 7 and chapter 11 cases).

1411 U.S.C. § 341(a) (2006%ee In reC.P.M. Constr., 124 B.R. 335, 337 (Bankr. D.N.M91)
(discussing argument based on failure to timelyedale meeting). The U.S. Trustee is supposed tidae
over the meeting, and orally examine the debt@nsure that the debtor, in a chapter 7 case, iscanfahe
potential consequences and effects of seekingchalige in bankruptcy, the debtor's ability to filpetition
under a different chapter, and the effect of reaifig a debt. 11 U.S.C. § 341(d) (2006).

1511 U.S.C. § 701(a)(2) (2006) (stating if no membpanel of private trustees is willing to sene a
interim trustee, then U.S. Trustee may so serviegthimiposition will terminate upon election of stae).

11614, § 702 (outlining election rules of trustee at d@g' meeting).

171d. § 702(d). If the U.S. Trustee has to serve asrtistee, then they will also be subject to theetutif
the trustee, as outlined in 11 U.S.C. § 704.

181d. § 343.

19 NAT'L BANKR. REV. COMM'N, BANKRUPTCY: THE NEXT TWENTY YEARS, FINAL REPORT 708
(William S. Hein & Co., Inc. 2000) (1997). When a&bdor has filed chapter 7 and is petitioning the
bankruptcy judge for a discharge, the U.S. Trusteanother party in interest has the right to abjeche
discharge. If the debtor used fraud to obtain tkeldirge then the court will revoke it. 11 U.S.G&(c)-
(d)(1) (2006).

12028 U.S.C. § 586(a)(3)(c) (2000) (stating trusteestrmonitor plans filed under chapter 13T\
BANK. REV. COMM'N, supranote 119, at 708&ee28 U.S.C. § 586(a)(3)(c) (2000) (remarking trustasst
oversee plans filed under chapter 13); Alexansiepranote 113, at 6 (commenting United States Trustee
monitors debtors' reorganization plans in both tdrap2 and chapter 13); U.S. Tr. Program, Bankguptc
Abuse Prevention and Consumer Protection Act o62ZBRAPCPA), http://www.usdoj.gov/ust/eo/bapcpalin
dex.htm.

121 press Release,3supra note 11 (outlining enforcement guidelines that tHeS. Trustee was
implementing to respond to the hardships experighgeHurricane Katrina and Rita survivorsge supra
INTRODUCTION and accompanying text.
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Release, which set forth bankruptcy Enforcementd@iries for U.S. Trustees to
follow.*** The guidelines would consider the hardships egpegd by victims of
natural disasters when dealing with the bankrugiiygs of victims in the
region'* While some groups and academics hailed the Prelesge as a positive
step in assisting debtors in Hurricane Katrina- &hdricane Rita-affected areas,
they argued that the USTP lacked the authorityssisadebtors?* They argued that
some of the provisions of BAPCPA only applied toatvthe USTP could do and
did not preclude creditors from seeking either ami$sal or conversion of a
debtor's bankruptcy case due to a debtor's failareomply with the statutory
obligations of the Cod®&> Thus, the question remains: what aid do the USTP's
enforcement guidelines give to victims of disatéPs

A. Credit Counseling and Personal Financial ManagefiServices

Congress clearly gave the USTP the power to appredit counseling
agencies and personal financial management cotffs@he USTP must then

122 plthough the USTP addressed problems experiengeaiall business chapter 11 debtors, the focus of
this note is not on these parties, and the autvrels this area to other papers and articles. fidtes is
focused on addressing the problems faced by consuafter a disaster.

123 press Release 3upranote 11. The five areas addressed by the USTP wetebtor's mandatory
attendance at creditors’ meetings, the venue obahn&ruptcy case, the document requirements, ttensne
test, and small business chapter 11 bankruptSes/Narren,supranote 20, at 5 (stating that trustees would
certify that credit counseling was unavailable, #émak trustee would not object if debtor did nobguce
necessary paperwork or meet statutory guidelines).

124 5ee infranote 118 and accompanying text.

125 seePress Releasé, supranote 79 ("No serious consumer or legal expert agliee that the UST half-
steps are enough. There are many provisions ofdhelaw that the UST is powerless to change, piavis
that could cause debtors to lose their homes, taes or even the right to obtain a bankruptcytdisge . . .

. In addition, even if the United States Trusteereises discretion not to move for dismissal urttier
means test or for failure to file documents norgnadiquired, creditors may still move to dismissesator
these reasons and the UST has no power to stop")hesme alsoWarren,supra note 20, at 5 (noting
debtor's attorneys hailed acknowledgement of propleut it was not within power of U.S. Trustees to
waive statutory requirements); Letter from Senatticiary Comm., to David M. Walker, Comptroller Gen.
supranote 36, at 4 (questioning ability of USTP to ehiatie threat BAPCPA poses to hurricane victims and
stating "[ijn particular there are many provisiooisthe new law that the UST is powerless to change,
provisions that could cause debtors to lose theinds, their cars, or even the right to obtain &haricy
discharge").

126 The author believes that if the Code is not chdngs noted in Part V, the USTP will continue suis
Press Releases similar to what they did post-Katand Rita, which will not truly assist bankruptcy
filers/victims of disastersSeeWarren, supra note 20, at 5 (questioning ability of USTP to hedielp
victims of Hurricane Katrina)Press Release, 4upranote 79 (arguing USTP lacks authority to protect
debtors from creditors despite promulgation of ezément guidelines).

127 SeePress Release, U.S. Tr. Program, U.S. Trustee @rognnounces Approval of Debtor Education
Course Providers for Bankruptcy Filers and WaivieDebtor Education Requirement in Areas Affected by
Hurricane Katrina (Oct. 7, 2005) (on file with aaoth [hereinafterPress Release]5"The BAPCPA
authorizes the United States Trustees to approse caurse providers . . . ."); 200LIER ON BANKRUPTCY
1 111.03 (Alan N. Resnick et al. eds., 15th ed.62@0Section 111 provides that credit counseling ba
conducted only by approved nonprofit budget andit@unseling agencies."bee generallt1 U.S.C. §
111 (2006) (outlining criteria nonprofit budget antkedit counseling agency must meet in order to be
approved by United States Trustee).
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monitor the agency every successive year to enbatdt still meets the applicable
standard$®® As noted above, the USTP can waive these requireniethe debtor
resides in a region where it has been determinatithe agencies are unable to
provide these servicé® The USTP must review its decision to waive the
requirements one year after it was made and daterihthe time period should be
extended®

1285ee11 U.S.C. § 111(b)(4) (2006) ("United States ®ast. . may only approve for an additional 1-year
period, and for successive l-year periods themadte agency . . . that has demonstrated . . . dhett
agency . . . (A) has met the standards set fortflewurthis section . . . .")see also2 COLLIER ON
BANKRUPTCY T 111.03[1] (Alan N. Resnick et al. eds., 15th 28D6) ("Section 111(b)(4) is clear in terms
of the length of approvals; they cannot exceed pear, suggesting that there will be some ongoing
evaluation process . . . ."0f. 2 COLLIER ONBANKRUPTCY § 111.14 [2] (Alan N. Resnick et al. eds., 15th ed
2006) ("Section 111(b)(5) provides that within 3@yd after final decisions are made under section
111(b)(4), they can be reviewed by an appropriddtrict court."). The district court may also rewiex
nonprofit budget and credit counseling agency gtteme, and can remove it from the approved ligt ffils
to meet the required qualificationSeell U.S.C. § 111(e) (2006) (warning that creditresmling agency
may be removed from approved list "upon findingafthsuch agency does not meet the qualifications of
subsection (b)")in re Piontek, 346 B.R. 126, 132 n. 3 (Bankr. D. Pa.&0@oting section 111(e) as an
oversight provision of the Bankruptcy Abuse Preimnand Consumer Protection Actge als® COLLIER
ON BANKRUPTCY  111.14 [4] (Alan N. Resnick et al. eds., 15th 2806) (noting that, "[w]ith respect to
prebankruptcy counseling, removal is also possilnider section 111(e); however, that section doés no
extend to providers of financial management coufsel the agency is removed from the list, theSU.
Trustee is required to notify the clerk who wilethremove it from the publicly available list ofpmpved
agenciesSeell U.S.C. § 111(f) (2006) ("The United Statestias . . shall notify the clerk that . . . [an]
agency . . . is no longer approved, in which caégederk shall remove it from the list maintainetder
subsection (a).")ef. 2 COLLIER ON BANKRUPTCY { 111.03 (Alan N. Resnick et al. eds., 15th ed620
("Section 111(a)(1) provides that the clerks of rt@re required to maintain a list of eligible apyed
agencies.").

129 5ee11 U.S.C. § 109(h)(2) (2006) (stating that deltounseling requirements do not apply if credit
counseling agencies are "not reasonably able teiggcadequate services to . . . individuals who ldou
otherwise seek credit counseling from such agetjcisse also In réPetit-Louis, 344 B.R. 696, 699 (Bankr.
D. Fla. 2006) (holding that there is "ample auttyotio waive the requirement of prepetition credit
counseling for the Debtor under section 109(h)@)he Bankruptcy Code" when the waiver is premised
upon the unavailability of services in the debtorative language)cf. Melissa B. JacobyRipple or
Revolution? The Indeterminacy of Statutory BanlayfReform 79 AM. BANKR. L.J. 169, 181-82 (2005)
(suggesting that, under certain circumstances,itccedinselors may abandon the enterprise, thusnigav
United States trustees "little choice but to dexlservices insufficient in certain districts . ."). This
provision also protects a debtor from being dergedischarge under section 727(a)(11) for failure to
complete an instructional course concerning petsiimancial management provided that they resida in
district where the U.S. Trustee determines thaafhgroved instructional courses are not adequatertace
the district. See In reTrembulak, No. 06-19993, 2007 WL 420188, at *1 r{Ba D.N.J. Feb. 6, 2007)
("Debtors who meet the description contained intiBecl109(h)(4) of the Bankruptcy Code are excepted
from the requirements of Section 727(a)(11)sge alsoSamuel K. Crocker & Robert H. Waldschmidt,
Impact of the 2005 Bankruptcy Amendments on ChapfEustees79 Av. BANKR. L.J. 333, 370 (2005)
(discussing section 727(a)(11) requirement thatatslzomplete financial education course as a tiondio
discharge)See generallyil U.S.C. § 727(a)(11) (2006) (affirming that dtiarge will not be denied for
debtor "who resides in a district for which the tédi States trustee . . . determines that the apgrov
instructional courses are not adequate to sertteetiebtor.);

130 See11 U.S.C. § 109(h)(2)(B) (2006) (“The United Statasstee . . . who makes a determination
described in subparagraph (A) shall review suclkerd@hation not later than 1 year after the datsuwh
determination, and not less frequently than angpuhkreafter.");see also2 COLLIER ON BANKRUPTCY
109.09 [2] n.8 (Alan N. Resnick et al. eds., 154h 2006) (noting that such requirement upon Un8&ates
trustee is "effective in cases commenced on or &tdober 17, 2005."xf. 11 U.S.C. § 111(b)(4) (2006)
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In the aftermath of Hurricane Katrina and Hurric&iga, it was clear that the
Gulf Coast was unable to provide these requiredices to debtors. As a result,
Region 5 of the USTP waived these requirementstier Eastern, Middle, and
Western Districts of Louisiana and the Southerntridgisof Mississippi*>* About
one year later, on September 21, 2006, the USTRwed its decision and
extended it due to "the continued effects of Hamie Katrina in those ared$>
The USTP clearly acted within its discretion, ame able to assist natural disaster
victims under its Enforcement Guidelines.

B. Venue

In its Press Release, the USTP stated that it wooldraise or support a
creditors' objection to venue if the debtor wagldised due to Hurricane Katrina
and had to file for bankruptcy in a state othenth& or her legal domicile. The
debtors may intend to return to their home state,dve unable to in the months
following the disaster due to the damages to tlyore®®> BAPCPA states that a
bankruptcy filing may be commenced in the distciotirt where the debtor resides,
or has their principle place of business, one hesh@nd eighty days before he or
she files for bankruptc§’* Obviously this requirement places an onerous bufde

(imposing additional, concurrent obligation on @it States trustee to conduct annual approval of
counseling agency).

131 SeePress Release Supranote 127 (announcing “temporary waiver of the stayurequirement for an
instructional course in personal financial managethfor applicable debtorskee alscCredit Counseling,
Debtor Education Waiver Extended in Hurricane KadriAffected Areasl8 BANK. L. REP. 860, 860
(2006), available at http://subscript.bna.com/SAMPLES/bky.nsf/4f3bbdd28&¥8e785256b5700595575
/3aa7ab6a7aef4clb852571f6007b04dc?OpenDocumelnt $¢ptember 2005, the U.S. Trustee for Region
5 made this [waiver] determination with respecthe Eastern, Middle, and Western Districts of Larisi
and the Southern District of Mississippi . . . .American Bankruptcy Institutd).S. Trustee Program
Relaxes Enforcement for Hurricane Victims  http://www.abiworld.org/AM/T
emplate.cfm?Section=Home&TEMPLATE=/CM/ContentDisptdgn&CONTENTID=41824 (last visited
Mar. 14, 2007) (discussing temporary waiver for defihancial-management education requirement).

132 press Release, U.S. Tr. Program, U.S. Trusteerd@mo@xtends Waiver of Credit Counseling and
Debtor Education Requirements in Areas AffectedHayricane Katrina, (Sept. 21, 2006) (on file with
author) (extending the waiver of the credit couingeind debtor education requirements in areastafieby
Hurricane Katrina).

133 SeePress Releas® supranote 11 ("U.S. Trustees will not raise or suppertue objections in cases in
which the debtor was displaced due to a naturastis, unless the filing constitutes a systemicsator
presents extraordinary circumstancessge alsoPress Release, Center on Budget and Policy Remrit
Rebuilding Aid for Neediest Katrina Victims Shous& Retained in Final Supplemental Funding Bill, May
9, 2006, http://www.cbpp.org/5-9-06hous-pr.pdf ("Mapusinesses are reluctant or unable to reopeh unti
more of their workers and customers return, andynmaodest-income families are unable to return beeau
they cannot find affordable housing.9eegenerallyPress Release, Center on Budget and Policy Femrit
Bringing Katrina's Poorest Victims Home: Targetesti&ral Assistance Will Be Needed to Give Neediest
Evacuees Option to Return to Their Hometowns, N&wv2005, http://www.cbpp.org/11-2-05hous.pdf.
(discussing broad implications of reconstructiofot$ in areas damaged by Hurricane Katrina ons'tn
thousands of low-income families displaced by tioens").

13428 U.S.C. § 1408(1) (2000eeLetter from Senate Judiciary Comm. to David M. Walkeomptroller
Gen.,supranote 36, at 4-5 (expressing concern about abifigebtors displaced by natural disasters to file
their bankruptcy cases in their new state).
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debtors that file for bankruptcy in the months métadisaster. If debtors, displaced
from their home, have to move to another state dewde to file for bankruptcy

before making that state their primary residenicen ttheir creditors will be able to
object to this new venue.

In the aftermath of Hurricane Katrina about a rillipeople were displacéd,
making them unable to file for bankruptcy in theame state. If the debtor, post-
disaster, has temporarily relocated to anothee statd files for bankruptcy in that
state rather then his or her home state, thenréditors could object. However,
according to the Code, a district court can tranafease under title 11 to another
district "in the interest of justice or for the a@mience of the parties*® As a
result, debtors under title 11 may be protectedhieyvenue objections of creditors
if they were forced to relocate due to a disastéthile the USTP's Enforcement
Guideline as it pertains to venue is valid, iteslly the Code that protects debtors
in this situation.

C. Attendance at Creditors' Meetings

The USTP's Press Release after Hurricane Katrisa atidressed how U.S.
Trustees should deal with the creditors' meetirguirement:®’ It stated that the
U.S. Trustee will exercise flexibility and provide alternate means for the debtor
to attend the creditors’' meeting if the debtor caénpersonally attend and
participate. As noted above, debtors must attbactcteditors' meeting and can be
questioned by their creditors or the U.S. Trusté&he appearance requirement

1% See supranote 1 and accompanying tesee alsoThomas Gabe, et alHurricane Katrina: Social-
Demographic Characteristics of Impacted Ared4 (CRS Report for Congress, Nov. 4 2005), hitmaiv.g
nocdc.org/reports/crsrept.pdf (asserting that medports two months after Katrina's landfall estieda
displacement figures at 1.2 millionfPress Releasé&, supranote 1 ("Mississippi, with a population of
approximately 2.5 million . . . has been the latdasd area impacted . . . [and] approximately iBilion
peogle have been affected in Louisiana.").

1% 28 U.S.C. § 1412 (2000%ee Gulf States Exploration Co. v. Manville Forest o Corp. I re
Manville Forest Prods. Corp.), 896 F.2d 1384, 128 Eir. 1990) ("The 'interest of justice' componeh§
1412 is a broad and flexible standard which mustpglied on a case-by-case basis. It contemplates a
consideration of whether transferring venue wouldnmte the efficient administration of the bankaypt
estate, judicial economy, timeliness, and fairrfestors . . . .").

137 press Releass, supranote 11 ("[USTP will] exercise flexibility and prigle alternative means for a
debtor to attend the mandatory meeting of crediffprdue to the adverse effects of a natural desashe
debtor cannot appear personally and testify undén o the district where the case is filedsgePress
Release, U.S. Tr. Program, Bankruptcy Meeting inisiana and Southern Mississippi Are Scheduled and
Relocated; Communications Centers for Debtors atateys Are Established, (Oct. 21, 2005), httpaiw
.usdoj.gov/ust/r05/pdfs/PR 10212005.pdf ("The Uistee will be flexible and provide alternativeans
for debtors to attend the mandatory meeting ofitveglif, due to the adverse effects of Hurricarsrifa . .

. the debtor cannot appear personally . . . ifeteral judicial district where the case is fil§d."

138 11 U.S.C. § 343 (2006) ("[A]ny trustee or examifierthe case, or the United States trustee may
examine the debtor."d. § 524(d) ("[T]he court may hold a hearing at whibtle debtor shall appear in
person [to] inform the debtor that a discharge lhesn granted or the reason why a discharge haseeot
granted."). The debtor can also be questioned kyiratenture trustee, any trustee or examiner inceee.

id. § 343 (2006) ("[Alny indenture trustee, any trestr examiner in the case . . . may examine the
debtor."); see In reMaloney, 249 B.R. 71, 73 (Bankr. M.D. Pa. 2000) (akpng role of Trustee at
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would be problematic for disaster victims since ynai them are displaced after
the disaster. However, in the aftermath of Humeedatrina and Hurricane Rita
some debtors were unable to make a personal amppearfar the creditors'

meetings, so the meetings were held telephonidalthe U.S. Trustee's office of
the region to where the debtors had relocate@ihe USTP clearly has the authority
to provide for alternative means to rectify theisgadions.

D. Document Requirements

With regard to the documents requirement under BARQhe Code states that
debtors must provide documents, such as paymentesdwand statements of
income!*® The U.S. Trustee has the authority to petition hekruptcy court to
dismiss a chapter 7 case for "cause" if the debdded to file the required
documents under section 521(a)tf).However, the USTP stated in its Press
Release that it would not file enforcement motiagainst debtors who were unable
to produce the documenit€. While the U.S. Trustee is within its right to clseonot
to ask the bankruptcy court to enforce this requést, there are two problems with
this. The first problem is that creditors can fi@ti the bankruptcy court to dismiss
the case due to the debtor's failure to providen#eessary documenifs.Secondly,
the Code, as noted above, requires an automatisis$ial of a bankruptcy case
under section 521 if the debtor fails to provide tbquired documents. While some
bankruptcy courts assert that they do have diseredth keep a case open, others
have argued that they lack such discretf§iwhile the U.S. Trustee can choose not

creditor's meeting)tn re Sochia, 231 B.R. 158, 160 (Bankr. W.D.N.Y. 19989ting debtor must "fully
coog)erate with the Trustee [and the] the U.S. Baust . .").

1% Seelnterview with Jay Welch, Staff Attorney, New Onealegal Assistance, in New Orleans, La.
(Jan. 3, 2007 (discussing how after numerous at&eatghaving debtors return to Louisiana for tleeaditor
meeting, U.S. Trustee finally allowed them to cartdueeting telephonicallysee also In re&Sven, No. 05-
74660, 2006 Bankr. LEXIS 765, at *3 (Bankr. C.D. May 4, 2006) (demonstrating situation where debto
appears telephonically)n re Sochia 231 B.R. at 161 ("Bankruptcy Courts have held thaa good and
sufficient reason, or cause, a Court has the disaréo waive the personal appearance of the dediter
meeting of creditors, and may permit the requireéin@nation of the debtor to be accomplished
telephonically.")

105ee supr#art I1.C.

14111 U.S.C. § 707(a)(3) (2006). Under section 541faXebtors must file a list of their creditotd. §

521(a)(1). In addition, unless waived by the coting debtor must also file a schedule of assets and
liabilities, a schedule of current income and corexpenditures, a statement of the debtor's fiahatfairs,
copies of all payment advices or other evidencgafment from the debtor's employer, an itemized
statement of the amount of monthly net income, anstatement disclosing any reasonably anticipated
increase in income or expenditures over the 12-mpatiod following the date of the filing of thetjpien.
Id. § 521(b). If the debtor has primarily consumertdethen they must also file a certificate thahesit
states that the attorney for the debtor or the haptky petition preparer delivered notice to thétde as
required by section 342(b) or if neither are agille a certificate of the debtor that such noties veceived
and read by the debtdd. § 521(a)(1)(iii).

1“2press Releas® supranote 11.

1811 U.S.C. § 521(i)(2) and (3) (2006).

144 See supréart 11.C and accompanying text (discussing divergéews on automatic dismissal on 46th
day of bankruptcy case if debtor fails to file séiction 521(a)(1) papers).
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to ask a bankruptcy court to dismiss the case, mibpg on the location of the
bankruptcy court, the bankruptcy court may choosgrant an automatic dismissal
anyway. The USTP's guidelines in this area doofifer any assistance to debtors
and since there is a lack of uniformity amongsthibakruptcy courts in addressing
section 521, these debtors would need Congressassatance.

E. The Means Test

As noted above, one of the most significant add&i®@APCPA made to the
Code was the "means test™After the debtor files the mandatory paperworkain
chapter 7 filing, the regional U.S. Trustee wilVieav it and then file a statement
with the court stating whether the debtor is atténgpto abuse the Cod&’ In order
to come to this conclusion, the U.S. Trustee mostdact the means te%t. The
debtor can rebut the presumption of abuse if he how "special
circumstances'*® In its Press Release, the USTP stated that teetefbf Hurricane
Katrina, including a debtor's income loss and egpdncrease, qualified as special
circumstances in its determination of whether drthe debtor is abusing chapter
71 Thirty days after filing the statement with theudp the U.S. Trustee must
either file a motion to dismiss or convert the cafs¢here is abuse, or file a
statement stating why it will not bring such a roatt>

Under the Code, the U.S. Trustee can also filaestent with the bankruptcy
court asserting why he does not feel that a mdtodismiss the case or convert it
would be appropriate, even if he concludes that#tsor, under the means test, is
abusing chapter 7. However, a creditor may petitinee court to dismiss the case or
convert it to a chapter 13 case if the debtor thikismeans test when it is performed
by the court. The U.S. Trustee is unable to pretres result.

While the Enforcement Guidelines released after ridame Katrina and
Hurricane Rita were meant to assist the victims,atthor believes that they do not
carry any authority. Creditors can still petititimee court to take action against
debtors that fail to meet their statutory dutiesl #me bankruptcy court must still
take action against the debtor due to the langudgbe Code, such as with the
automatic dismissal in section 521. Furthermdne, Enforcement Guidelines do
not apply to victims of localized disasters. If thavas another disaster, the USTP
would still take only a reactive approach and isanether set of guidelines based
on the then-existing Code, but even with these ejinds the USTP would be
limited in the relief it could grant.

195 See supr#art I1.B and accompanying text (noting inclusidmeans test as guard to chapter 7 filing).

16 5ee11 U.S.C. § 704(b)(1)(A) (2006) (stating U.S. Taeesmust file statement ten days after date of the
first creditors' meeting).

7 See id§ 704(b)(2).

18 See supraPart I1.B and accompanying text (noting medical enges and call to active duty as
examples of "special circumstances").

19press Releas® supranote 11.

B0 gee id.
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V. RECONSTRUCTION HOW TOHELP DEBTORSPOST-DISASTERS

The bankruptcy system should provide "the honesuhtortunate debtor who
surrenders for distribution the property which lene at the time of bankruptcy, a
new opportunity in life and a clear field for fueureffort, unhampered by the
pressure and discouragement of preexisting debtowever, the Code hinders the
ability of victims of disasters to do so. The digast may leave a debtor without a
job or assets, and make him or her unable to reqoeesonally and financially in
the aftermath. While the half-steps taken by th®TB in the aftermath of
Hurricane Katrina and Hurricane Rita were admiratiley were unable to address
completely the needs of the victims. If the satepswere taken in the future after
another disaster, it would still be insufficienEongressional action must be taken
to ensure that victims of future disasters are fuother harmed by the Code's
requirements$® The following are a set of statutory changes shatld be made to
the Code, including commentary on why they shoelaradée'>

A. Changes to Chapters 1, 3,5, and 7

If Congress was to modify the Code to provide fdie debtors, its first step
should be to add new terms to section 101 of chapte Since the proposed
amendments include terms are not found in the pt&3ede, i.e. "natural disaster,"
"natural disaster zone," "localized disaster," &widtim of natural disaster," they
need to be defined in section 101 first. Secti6@(th) should be modified with
regards to the mandatory credit counseling and fimancial education
requirements. If a debtor has survived a disaatef is attempting to file for
bankruptcy in order to rebuild his or her life, teshe should not be subjected to
these requirements "to ensure [he or she] undelfsfahow to use credit:®
Although the USTP has the statutory authority tdveahese requirements if a
region is unable to provide these mandatory sesvioedebtors, that authority can
only be exercised after USTP makes a determinafidre Code should be amended

1511 ocal Loan v. Hunt, 292 U.S. 234, 244 (1934).

152 | awless,supranote 5, at 16—20 (recommending congressional @stmBAPCPA in order to assist
victims of natural disasters); Letter from Senatdidiary Comm., to David M. Walker, Comptroller Gen.
supranote 36, at 4 ("Congressional action is the only feensure that present and future hurricanemgti
get needed relief."see Press Releadesupranote 79 (calling for Capital Hill to "step in andcake the full
set of changes required to avoid making victimsoa#r again of these Gulf Coast state residenBr§ss
Release?, supranote 6 ("The federal government should be bendiver dackwards to help Katrina's
victims get back on their feet, not throwing up neavriers to bankruptcy").

5 |n the November 2006 Congressional Election, thembcrats won both the U.S. House of
Representatives and the U.S. Senate. It is pessiat the new leadership will take steps to antbadCode
to assist consumer debtors, and it is the authmie that these proposed amendments will provide th
with some direction.

1% | awless,supranote 5, at 17seell U.S.C. § 109(h)(2)(A) (2006Press Releasé, supranote 6
("People driven into financial ruin by a naturasaster do not need counseling on how to use thedlitc
more wisely; they need immediate relief from thekvaptcy system.").
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to give bankruptcy courts the authority to exemiptims of disasters from having
to satisfy the credit counseling and financial edion requirement.

Section 341 should be amended affirmatively to ghee USTP the power to
use alternative methods to facilitate a debtotndtince at the creditors' meeting.
The current statutory language indicates a preberdar a debtor to make an in-
person appearance at the meetifidiowever, if the debtor cannot appear in person
due to being displaced by a disaster, the USTPIdhm allowed to facilitate the
meeting by other methods, such as by phone or vaigerence.

Bankruptcy courts should decide the document requents of section 521
with a presumption in favor of the debtor in disassituations>® A victim of a
disaster, be it a regional disaster or a localizeeht, may be unable to provide all
of the documents required under section 521. Assalt, a court will have to
determine that the debtor is not in compliance wita Code, and will have to
dismiss the case or convert it to chapter 13. ®/bidbme districts have issued
standing orders asserting the bankruptcy courgerdtion not to dismiss a debtor’'s
bankruptcy case for failure to provide payment eesiand other documentation,
other courts have strictly enforced the automaitgmibsal rule. This lack of
uniformity in the application of the bankruptcy lamust be addressed by Congress.
Debtors who chose to file for bankruptcy in the mherafter the disaster should not
be unfairly harmed by the Code due to their ingbilo produce documents that
were destroyed in the disaster.

In its attempt to prevent abuse of the Bankrupt@dé&; Congress, perhaps
inadvertently, also hampered the ability of victinfsdisasters to attain a chapter 7
discharge. However, these innocent victims wetehetargeted group of the new
legislation. A debtor can attempt to show thate¢hare special circumstances to
rebut the presumption of abuse, but this would drel fior victims of disasters to do
if they lack the required itemization and documgatanecessary to prove special
circumstances. It is not appropriate to subjedpfeethat have been through such
an ordeal to a costly and tedious test. Accorginggction 707 of the Code should
be revised to include a section that contains sysngtion in favor of granting relief
requested by a victim of a disaster. Rather tmaating a blanket exemption for all
disaster victims, some of whom could abuse chafttre Code should be amended
to allow bankruptcy courts to conduct a preliminargam, prior to the means test,
in order to determine if the debtor is one of theome rich consumers that the
Code was amended to protect against. If so, thesetdebtors will need to comply
with the means test, but will still be able to diyafor special circumstances under
the proposed changes to the language in sectiof){21B)(i). For those debtors
who genuinely need assistance under the Code, gsheyld be exempted from

15 5eel1 U.S.C. §§ 109(g)(1), 341(c), 343, 521(a)(5),(HR4557(e)(2), 784, 1109, 1113(d), 1114 (k)(1),
1164, 1202 (b)(3), 1302 (b)(2) (2006).

1% See id.§ 521; Lawlesssupranote 5, at 18 (suggesting victims of natural disasshould be given
leniency in producing records because many recardslikely to have been lost in the disastSge
generally In re Stewart, 201 B.R. 996, 1002 (Bankr. D. Okla. 199&yting there are provisions in
Bankruptcy Code where presumption is in favor efdebtor).
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having to comply with the means test, similar tcatbled veterans whose
indebtedness occurred while on active duty or wigtforming a homeland
defense activity.

Furthermore, in order to prevent the proposed aments from being overly
broad, 707(b)(4) should be amended by adding stibee(E) to the Code. The
new subsection would require debtors seeking reliatler these proposed
amendments to attach an affidavit affirmativelytistathat the debtor has actually
been affected by a natural disaster. This willknor prevent debtors who have not
been affected by a disaster, i.e., a hurricanestillteside in a region that has been
affected by a disaster, from seeking to abuse ihpegsed amendmenty.

B. Changes in 28 U.S.C. § 586

Another solution to dealing with unexpected disasteould be for Congress to
give the USTP the authority to waive certain sewiof the Code, specifically
sections 341, 521, and 707 for reasons discussedealmamely because they
provide the disaster victim with the greatest diffty of compliance. The addition
of this power would be a natural progression of dlughority and power of the
USTP. The determination could be made similaraew FEMA determines when it
will give financial aid and assistance to regiofigraa natural disaster, which is
done when there is a Presidential declaration oflisaster. The proposed
amendment would also include a section that wonlibke the Executive Office of
the U.S. Trustee to waive provisions of the Code doregion based on a
recommendation by the regional U.S. Trustee. Eggonal U.S. Trustee would be
more in tune with the needs of his or her regionl, would have a better idea of the
needs of the debtors in the face of a localizedstés. The waiver period would
last for one year. The reasons for the time litidtaare two-fold: (1) based on
Lawless' study most debtors wait till the second tird years following a disaster
to file for bankruptcy, so they will not need prctien from the harder provisions of
the Code; and (2) for those debtors that havelg¢ofdir bankruptcy following the
disaster, they will not be unfairly harmed by thieyisions of the current Code.

The impetus for the creation of the USTP arose auta desire to free
bankruptcy judges from having to deal with admnaiste functions of the coutt®

137 Another possible amendment would focus on haviegdebtor’s attorney submit an affidavit certifying
that the attorney has conduct a review of the di&bsituation and knows that the debtors was aéfitly a
natural disaster. However, this solution leavespoa se debtors and would require debtors repteddsy
counsel to get an affidavit, while allowing pro debtors to file for bankruptcy without providing an
affidavit that they were affected by the naturadagier. Thus, all debtors should be required I¢oain
affidavit stating that they were materially advéysafected by a natural disaster.

%8 One of the major problems was that bankruptcyreefe had become mired in administrative tasks
rather than judicial ones, which undermined thefidence that litigants had in the referees' impdityi. The
Brookings Report had made a recommendation forcteation of an administrative agency to handle
bankruptcy. The staff members would be permanentl@mes and would perform duties traditionally
performed by "referees, trustees, receivers, auetics, appraisers, accountants, and attorneysh' asic
handling voluntary petitions, issuing notices teditors of significant developments in the casanting of
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While initially starting as a pilot program aftemet Bankruptcy Reform Act of
1978;°° the USTP became permanent upon the passage Bhtileuptcy Judges,
United States Trustees and Family Farmer Bankruptiiywhich made the USTP
permanent throughout the country, with the excegtiof Alabama and North
Carolina*®® The House Report that accompanied the Act outlmédoad range of
responsibilities for the USTP, including the dutiesmonitor the debtor's plans in
chapters 11 and 13, and ensure that all repotigdsites and fees were filed by the
debtor!®* As a permanent program, the USTP was given matteodty and more
duties in dealing with bankruptcy cases. In 200Bh the passage of BAPCPA,
Congress further increased the duties of the US§Rdiling to its powers and

discharges (if no objections), and determinatidngriority of distribution. @MM'N ON THE BANKR. LAWS
OF THEU.S., REPORT OF THECOMMISSION ON THEBANKRUPTCY LAWS OF THEU.S.,H.R. DocC. NoO. 93-
137, pt. 1, at 109 (1st Sess. 1973) ("The Commis&oof the opinion that the creation of an agetwy
handle the administration of the system includiogrseling for consumer debtors, is the only medns o
achieving any substantial economy and uniformitys&e In rePlaza de Diego Shopping Ctr., Inc., 911 F.2d
820, 827 (1st Cir. 1990) (stating it is no londse function of bankruptcy courts to appoint trustastead,
it is the function of the United States trustee)ex@nder,supranote 113, at 4 n.18 (noting trustees are
independent from courts); A¥'L BANKR. REV. COMM'N, supranote 119, at 713 ("[A]ssigned almost all of
the administrative functions that had formerly eestvith the bankruptcy court. It furthered the chjee of
freeing the court from such a role, reserving foe tourt the judicial role of dispute resolution.)
bankruptcy referee would review the debtor's petitischedules, and statement of affairs, as well as
question the debtor and others at the first meatingreditors before the referee actually hearddhse.
Because of this, the Commission felt bankruptcyeneds would be influenced by the information and
impressions they had previously received and wbeldoo pro-debtor. H.RREP. NO. 95-595, 95th Cong.,
2d Sess. 125, at 4 (1977gprinted in1978 U.S.C.C.A.N. 5963, 6086 (separating admiste functions
from judicial functions so judges can focus sofetyjudicial functions and remain impartial).

159 For a more detailed and engrossing look at theldpment of the 1978 Bankruptcy Reform Act, see
Kenneth N. Kleelegislative History of the New Bankruptcy L&#& AM. BANKR. L. J. 275 (1980).

180 SeeEric A. PosnerThe Political Economy of the Bankruptcy Reform ¢fct978 96 MicH. L. REV.
47, 93 (1997) (noting U.S. Trustee program was npetenanent and expanded to cover every state, with
exception of Alabama and North Carolinage alsalanet A. FlaccuBankruptcy Trustees' Compensation:
An Issue of Court Contro® EMORY BANKR. DEV. J., 39, 41 (1992) (stating favorable report fronoéiey
General about pilot program led to it becoming peramt of bankruptcy proceedings); Jordan Talitz
History of the Bankruptcy Laws in the United StaB8M. BANKR. INST. L. REV. 5, 35 (1995) (noting 1896
Act established USTP nationwide and relieved baptksujudges of administrative duties).

1 The U.S. Trustee was designed to

monitor applications for compensation and reimbwesgt; to monitor plans and
disclosure statements in chapter 11 cases; to arguldns in chapter 13 cases; to make
sure that all reports, schedules, and fees reqtirde filed by debtors (including the
new filing fees due each quarter in chapter 11sjaare in fact filed; to monitor the
functioning of creditors' committees; to notify theS. Attorney of possible crimes
uncovered and cooperate with the U.S. Attorneylisequent prosecutions; to monitor
progress of bankruptcies and keep cases moving;tandonitor the employment of
professional persons in bankruptcy cases.

H.R.ReP.NoO. 99-764, at 24 99th Cong., 2d Sess. 18 (198@yinted in1986 U.S.C.C.A.N. 5227, 5240-41;
see In reMcLean Indus., Inc., 70 B.R. 852, 856 (Bankr. S.Iy.NL987) (noting congressional goal of U.S.
Trustee program was to separate administrativeegldtirm judicial tasks so judges can resolve desput
untainted by administrative matters);re Salant Corp., 53 B.R. 158, 161-62 (Bankr. D.N.§83) (stating
U.S. Trustee , and not the court, must appointtashdil members of creditors committee).
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duties!® Since its inception the USTP has become an integaat of the
bankruptcy system in the United States. By dealiiilp the bankruptcy courts
administrative duties, it allows the court to foarsthe adjudication of cases.

If a bankruptcy court is continuously forced to raaklings that debtors from
the same region are exempt from certain provisiansijll slow the efficiency of
bankruptcy courts in an affected region to a craibwever, while there may be
criticisms that this would be unconstitutional besa it would result in a lack of
uniformity in the country's bankruptcies laws, ®epreme Court has held that the
requirement for geographic uniformity is flexitfé.Specific regional relief by the
regional U.S. Trustee could be granted where tisemedisaster.

If the USTP is given the power to waive the bankzyprequirements by
Congress in cases of a disaster, then many of dmeeens with BAPCPA's
flexibility for victims could be eliminated. Thos#ebtors will be able to file for
bankruptcy without having to meet the strenuousiiregqnents under the Code, and
will not be punished simply for being in the wromace at the wrong time.
However, if this approach is not taken there ateeosteps that Congress should
take in order to provide genuine assistance tamicof disasters.

CONCLUSION

After the fires have been put out, the water hagded, and the sirens have
stopped, the aftermath of any disaster is recoctitru People who have lost
everything, their homes, their jobs, and even logads, will attempt to rebuild
their lives and gain some semblance of what was Iegwever, this is not an easy
process, and it is further disrupted by a large amhof debt from their past lives
that hangs over their heads. With the passageA8f@PA, the recovery of these
individuals was further hampered. BAPCPA was @®&ato stop abusive
bankruptcy filings, but it is the victims of disast that will suffer. Victims seeking
relief under the Code will need to contend withingfent documents requirements,
the means test, and creditor meetings, all theenditempting to move on with their
lives. While both Congressional members and th@RJ&ttempted to alleviate

%2 pyb. L. No. 109-8, 119 Stat. 23 (2005) (codifisdamended in 11 U.S.C.). While bankruptcy reform
legislation was introduced into Congress in 1998vas stymied because critics of the legislatidachied
non-bankruptcy issues, such as abortion, to thislémpn. It was not until 2005 that the legislatiovas
reintroduced. Robert ZinmaRyecisionin Statutory Drafting: Th&ualitechQuagmire and the Sad History
of Section 365(h) of the Bankruptcy Co@8 DHN. MARSHALL L. ReEv. 97, 101 n.13 (2004) (stating
recommendations had many dissents, which proloageeptance of BAPCPA).

162 SeeRegl Rail Reorganization Cases, 419 U.S. 102, (B®4) (striking down argument that
Bankruptcy Clause was violated when statute waseguhsvhich required reorganization of railroads in
single statutorily defined region and stating baipkey laws did not have to be uniform because 1d ko
would overlook "the flexibility inherent in the cstitutional provision")see alsdJnited States v. Ptasynski,
462 U.S. 74, 84 (1983) (holding uniformity provisiof Bankruptcy Clause did not require invalidatiohn
geographically defined class of debtors); Vanstemdholders Protective Comm. v. Green, 329 U.S. 156,
177-73 (1946) (Frankfurter, J., concurring) (arguimniformity clause does not require abolish of all
differences among laws of each state).
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some of the burden that debtors would face, netthigr gave assistance. While the
USTP's Enforcement Guidelines may have allowed lgetopthink they could seek
protection, the USTP really lacked the authoritptotect them from creditors. The
organization was designed to take over the admitigé duties of the court
system, and to be a "watchdog" over bankruptcy |laves to make substantive
judicial decisions. In reality, the USTP, at bestfered false hope to debtors.
Congressional action must be taken on the Coderduide assistance to future
debtors in these situations, or those that do es¢ive to be harmed under the Code
will be ruined because of it.

Michael Anthony Sabella
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APPENDIX

This Appendix contains the suggested amendmentletoarious sections of
the Code to deal with the problems raised in thigef* It is hoped that these
amendments will be considered and used to helpfynduk Code to aid victims of
disasters.

The proposed amendments are shown in the legislfdivnat, that is, additions
are italicized and deletions are shown in brackétdlowing each of the sections is
a short Comment explaining the purpose of the megahanges.

§ 101. Definitions
(40) The term "localized disaster" means a sitmasionilar to a major
disaster (as so defined), that occurs on a snmsdkde, such as a house
fire or flood.
(41A) The term "natural disaster" means—
(A) a major disaster, as defined in section 10thefRobert T.
Stafford
Disaster Relief and Emergency Assistance Act (4&2.C. 8§ 5122); or
(B) a situation similar to such a major disastexr §a defined),
with respect
to which a determination is made in accordance \@ithte law that
such situation exists.
(41B) The term "natural disaster zone" means #wgopphical area
included in the determination of a natural disaster
(57)  The term "victim of a localized disaster" mga person whose
financial condition is materially adversely affedtdy a localized
disaster.
(58)  The term 'victim of a natural disaster" meamerson—
(A) whose financial condition is materially advdysaffected
by a natural disaster; and
(B) whose domicile, residence, or principal plaEéusiness in
the United States, or whose principal assets in Wnéed
States, were located in_a natural disaster zoneeimately
preceding the event that caused the natural disaste

COMMENT: The addition of these terms is designed to defieeterms that
will be used in the additions set forth below.

§ 109. Who May Be a Debtor

184 Some of the language for the author's proposechdments was taken from the Hurricane Katrina
Bankruptcy Relief and Community Protection Act @08, H.R. 3697, 109th Cong. (2005) because the
author feels that parts of the bill should be z#idl to effectuate assistance to disaster victims.



356 ABI LAW REVIEW [Vol. 15:321

(h)(4) The requirements of paragraph (1) shallapply with respect to
a debtor whom the court determines, after notiacklagaring, is unable
to complete those requirements because of incgpatigability, [or]
presence in a natural disaster zovietims of a localized disasteor
active military duty in a military combat zone. rRbe purposes of this
paragraph, incapacity means that the debtor is inegbdy reason of
mental iliness or mental deficiency so that hensapable of realizing
and making rational decisions with respect to hisarfcial
responsibilities; and 'disability’ means that thebtdr is so physically
impaired as to be unable, after reasonable etimmarticipate in an in
person, telephone, or Internet briefing requiredaurparagraph.

COMMENT: The change is designed to include victims of ratdisasters
and localized disasters among the groups that eaaxémpted by the court
from having to attend credit counseling and finahgianagement courses.

8341. Meeting of Creditors and Equity Security Holers
() The United States trustee shall provide for dedtor to attend the
meeting of creditors by alternative methods, sustbw telephone or
video conferencing, in case of a natural disasteidefined in (41A) or

(41B).

COMMENT: The addition of this section will affirmativelyivge the United
States Trustee the ability to set up alternativehods for having the
creditors' meeting. It is designed to make it eafr disaster victims to
attend the creditors’ meetings and facilitate thegmession of the
bankruptcy case rather than constantly trying toupea meeting with a
debtor that has had to move because of a natwadter.

§ 521. Debtor's Duties

()(4) Notwithstanding any other provision of thésibsection, on the
motion of the trustee filed before the expiratidriree applicable period
of time specified in paragraph (1), (2), or (3)daafter notice and a
hearing, the court may decline to dismiss the dabe court finds that
the debtor attempted in good faith to file all thiormation required by
subsection (a)(1)(B)(iv), with a presumption in dawf the debtor in
cases of natural or localized disastand that the best interests of
creditors would be served by administration of¢hse.

CoMMENT: This change is designed to allow the Code toraétively give
bankruptcy courts the discretion to resolve issaeglocumentation of
payment advices in favor of the debtor if the deli¢oa victim of either
natural or localized disaster.
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(k) The Court may extend any time period specifiedhis section as may be
necessary if
(1) the debtor is a victim of a natural disastelocalized disaster; and
(2) the debtor's status as a victim of a naturaghster or
localized disaster necessitates such extensiamef t

COMMENT: This addition would allow the bankruptcy courtdgtend the

deadline for any of the documents under section i52he debtor is a

victim of a natural or localized disaster. It wiltovide the debtor the time
needed to either recover the paperwork or acquirern the government or
their former employer.

§ 707. Means Test
(b)(1) After notice and a hearing, the court, andtvn motion or on a
motion by the United States trustee, trustee (omkigptcy
administrator, if any), or any party in interesiayrdismiss a case filed
by an individual debtor under this chapter whosbtsl@re primarily
consumer debts, or, with the debtor's consent, ersuch a case to a
case under chapter 11 or 13 of this title or 1301, finds that the
granting of relief would be an abuse of the pravisi of this chapter.
There shall be a presumption in favor of grantimgrelief requested by
the debtor if the debtor was the victim of a ndtdisaster or localized
disasterIn making a determination whether to dismiss a cesker this
section, the court may not take into consideratibiether a debtor has
made, or continues to make, charitable contribgti(that meet the
definition of "charitable contribution" under semti 548(d)(3)) to any
qualified religious or charitable entity or orgaation (as that term is
defined in section 548(d)(4)).

COMMENT: This revision revives the language removed by dtess in
BAPCPA, and conditions it on the debtor being aiwicof a natural or
localized disaster. It will honor Congress pregaevision, as well as
carve out an exception for those that have beertaid by a disaster.

§ 707. Debtor's Monthly Expenses
(b)(2)(B)(1) In any proceeding brought under thigbsection, the
presumption of abuse may only be rebutted by detrativgy special
circumstances, such as a serious medical cond[toja call or order
to active duty in the Armed Forces, or a victimaahatural or localized
disasterto the extent such special circumstances thatfyuatiditional
expenses or adjustments of current monthly incamnevhich there is
no reasonable alternative.
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COoMMENT: This change will exempt victims of disasters frome means
test, conditional on the additions in (b)(2)(ExNd (ii).

(b)(2)(E)(i) If the debtor is claiming to be a viotof a natural disaster,
then the court shall make an initial determinatdnvhether the debtor
possesses assets greater than his or her secuteshsgcured debts. If
so, then the debtor cannot proceed under subsed)é?)(E)(ii), and
must proceed under subsection (b)(2)(A)(i).

COMMENT: This addition to the section 707 will act to bacome rich
debtors from taking advantage of a disaster anagudi to exempt
themselves from the means test. It will act touemsthat only those
"honest" debtors are able to use chapter 7.

(b)(2)(E)(ii) If the debtor shows that his or heseuof chapter 7 would
not be an abuse under (b)(2)(E)(i), then subpapgrdA), (B), (C)
shall not apply, and the court may not dismissanvert a case under
this subsection, if the debtor is a victim of aunat disaster or localized
disaster and files for bankruptcy within two yeafter the disaster.

COMMENT: This addition of this section serves to specityich provisions
of section 707 with which the debtor will be exegtptirom having to
comply. The two year date was chosen based upem wiost people will
file for bankruptcy as discussed in the note.

(b)(4)(E) If a debtor is seeking relief under tisisapter due to being the
victim of a natural or localized disaster, then thebtor shall affix an
affidavit to the debtor's petition certifying thie debtor has actually been
materially adversely impaired by the disaster,

COMMENT: The addition of this subsection will act to prevelebtors from
seeking to abuse this chapter under the exceptiaake for disaster victims, but
are not themselves affected by the disaster.

28 U.S.C. § 586. Duties; Supervision by Attorney Geral

(a)(9) upon determination of a natural disastertt®y President or by

recommendation of a regional United States trustethe Executive

Office of the U.S. Trustee
(A)(i) the Executive Office of the United Statesu$tee, upon a
determination of a Presidential declaration ofsaslier, has the
authority to waive certain provisions of the tifl& as set forth
below for the affected region. If this is done, rthéhe
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provisions of the code as of October 16, 2005 gmlern the
debtor's bankruptcy case.

(A)(ii) the waiver shall last for a period not logrgthan three
years.

(B) The Executive Office of the United States Teastvill have
the authority to waive section 341, 521, and 707.

COMMENT: The addition of this section to the Code wouldveeto give
more authority to the U.S. Trustee's Office and allow them to waive
certain requirements of the Code, as discussedénnbte above. By
reverting these sections of the Code to the prosion, the victims will not
have to comply with the provisions discussed abawd, will be able to file
for bankruptcy as other prior victims have. Thadlme was set based
upon the reasons set forth in the note, and shgivk sufficient time for
debtors to have decided whether they will file bankruptcy and enable
them to comply with the Code.



