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INTRODUCTION 
Each year when the U.S. News & World Report publishes its 

college and university rankings, law professors and deans 
scramble to learn if their institution’s rank has risen or fallen.  
Law schools are engaging in disturbing practices in efforts to 
“raise” their rank.  If a Black or Mexican applicant is denied 
admission to law school, there is an excellent possibility that he 
or she may have been discriminated against based on race. 

It is not the blatant “No Blacks Allowed” kind of 
discrimination.  It is institutional racism, which is harder to 
eliminate because it is so insidious.  Institutional racism occurs 
where an institution adopts a policy, practice, or procedure that, 
although it appears neutral, has a disproportionately negative 
impact on members of a racial or ethnic minority group.  In the 
case of law schools, the institutional racism is the use of the Law 
School Admissions Test (“LSAT”) as the sole or determining 
factor in admission, and specifically, the use of an LSAT cut-off 
score below which few, if any, candidates are admitted. 

This misuse of the LSAT is devastating to all minorities, but 
is particularly devastating for Blacks and Latinos.1  Using the 

 
† Professor of Law, University of Dayton School of Law. 
1 See, e.g., ELIZABETH CHAMBLISS, COMM’N. ON RACIAL AND ETHNIC DIVERSITY 
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LSAT cuts in half the number of Black and Puerto Rican 
students who would be admitted based on their performance in 
college2 as reflected in their Undergraduate Grade Point Average 
(“UGPA”).  Over the last ten years, the enrollment of Blacks and 
Mexican Americans in law schools has decreased.3  This decrease 
has come about despite an increase in the number of 
applications, a rise in average UGPA of these applicants, and an 
increase in their average LSAT score.4 

Not only is this problem clear evidence of institutional 
racism, but it is also evidence of systemic racism since many 
institutions—including law schools, the American Bar 
Association (“ABA”), and U.S. News & World Report—could 
change their policies, practices, or procedures to use the LSAT 
ethically and responsibly.5 

I.  INSTITUTIONAL RACISM AND THE MISUSE OF THE LSAT 
Racism is any conscious or unconscious action or attitude 

that subordinates an individual or group based on skin color or 
race.  It can be enacted individually or institutionally.  Most civil 
rights activities over the past thirty years have focused on 
individual racism.6  Institutions, however, are just as capable of 

 
IN THE PROFESSION, MILES TO GO: PROGRESS OF MINORITIES IN THE LEGAL 
PROFESSION (2000) (providing the status of Blacks and Latinos in the legal 
profession). 

2 Theodore Cross & Robert Bruce Slater, Special Report: Why the End of 
Affirmative Action Would Exclude All But a Very Few Blacks from America’s Leading 
Universities and Graduate Schools, 17 J. BLACKS HIGHER EDUC. 8, 11–13 (1997) 
(stating that if standardized tests become the determining factor for all students in 
admissions decisions at America’s top-tier law schools, black enrollment will make 
up less than two percent of the student body). 

3 See AMERICAN BAR ASS’N, MINORITY ENROLLMENT 1971–2002, available at 
http://www.abanet.org/legaled/statistics/minstats.html (last visited Feb. 15, 2006) 
(demonstrating the decrease in Black and Mexican student enrollment in law 
school). 

4 Philip D. Shelton, President, Law School Admission Council, Oral 
Presentation at the American Association of Law Schools AALS Annual Meeting 
(2005). 

5 See, e.g., Joe R. Feagin & Bernice McNair Barnett, Success and Failure: How 
Systemic Racism Trumped the Brown v. Board of Education Decision, 5 ILL. L. REV. 
1099, 1102−03 (2004) (“Systemic racism involves the racialized exploitation and 
subordination of Americans of color by white Americans. . . . At the heart of systemic 
racism are discriminatory practices that generally deny Americans of color the 
dignity, opportunities, and privileges available to whites individually and 
collectively.”). 

6 See Benjamin P. Bowser, Race Relations in the 1980s: The Case of the United 



CP1_RANDALL 4/5/2006  9:49:55 AM 

2006] THE MISUSE OF THE LSAT 109 

being racist.  Institutions can behave in ways that are overtly 
racist (i.e., specifically denying services to Blacks) or inherently 
racist (i.e., adopting policies that result in the exclusion of 
Blacks).  This racism causes institutions to respond differently to 
Blacks and Whites.  When Blacks are injured as a result, this 
behavior is racist in outcome, whether or not racist in intent. 

When individuals disagree on elementary justice, their most 
insoluble conflict is between institutions. . . . The more severe 
the conflict, the more useful to understand the institutions that 
are doing most of the thinking.  Exhortation will not help.  
Passing laws against discrimination will not help. . . . Only 
changing institutions can help.  We should address them, not 
individuals, and address them continuously, not only in crises.7 
Racism is both overt and covert, and takes three closely 

related forms:  individual, institutional, and cultural or systemic.  
Individual racism consists of overt human actions that cause 
death, injury, and the destruction of property or the denial of 
opportunity.  Institutional racism is more subtle, but no less 
destructive.  Institutional racism involves policies, procedures, or 
patterns of behavior that have a disproportionately negative 
effect on racial minorities’ access to and quality of goods, 
services, and opportunities; the intent is irrelevant.8 

Stokely Carmichael and Charles Hamilton coined the term 
institutional racism in 1967.9  The MacPherson Report, a British 
government report, defines it as: 
 
States, 15 J. BLACK STUD. 307, 308–10 (1985); Charles S. Bullock, III & Harrell R. 
Rodgers, Jr., Institutional Racism: Prerequisites, Freezing, and Mapping, 37 PHYLON 
212, 212 (1976); John T. Harvey, Institutions and the Economic Welfare of Black 
Americans in the 1980s, 25 J. ECON. ISSUES 115, 115–18 (1991); Darnell F. Hawkins, 
The “Discovery” of Institutional Racism: An Example of the Interaction Between Law 
and Social Science, 6 RES. RACE & ETHNIC REL. 167, 167 (1991); Terry Jones, 
Institutional Racism in the United States, 19 SOC. WORK 218, 218 (1974); Richard 
Lowy, Yuppie Racism: Race Relations in the 1980s, 21 J. BLACK STUD. 445, 446–47 
(1991); Jenny Williams, Redefining Institutional Racism, 8 ETHNIC & RACIAL STUD. 
323, 327–28 (1985); Eugene Victor Wolfenstein, Race, Racism and Racial Liberation, 
30 W. POL. Q. 163, 164 (1977). 

7 MARY DOUGLAS, HOW INSTITUTIONS THINK 125–26 (1986). 
8 See Ian F. Haney López, Institutional Racism: Judicial Conduct and a New 

Theory of Racial Discrimination, 109 YALE L.J. 1717, 1723 (2000); Gloria Mills, 
Combating Institutional Racism in the Public Sector, 31 INDUS. L.J. 96, 96–98 
(2002). 

9 See The Stephen Lawrence Inquiry, Report of an Inquiry by Sir William 
MacPherson of Cluny § 6.22 (Feb. 1999), available at http://www.archive.official-
documents.co.uk/document/cm42/4262/4262.htm (finding that the term institutional 
racism was coined by Stokely Carmichael and Charles V. Hamilton). 
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[T]he collective failure of an organisation to provide an 
appropriate and professional service to people because of their 
colour, culture or ethnic origin.  It can be seen or detected in 
processes, attitudes and behaviour which amount to 
discrimination through unwitting prejudice, ignorance, 
thoughtlessness, and racist stereotyping which disadvantage 
minority ethnic people.10 
Over the last thirty-eight years, institutional racism has 

assumed new meanings.  The definition used in this paper is 
consistent with Professor Haney López’s “new institutionalism,” 
which consists of the “background scripts and paths that mark 
social and organizational life” and that “impose harmful effects 
on minority communities, irrespective of the actions or attitudes 
of individual decision makers.”11  Cultural or systemic racism is 
the basis of individual and institutional racism, as it is the 
underlying value system that supports and allows discrimination 
based on perceptions of superiority and inferiority. 

To understand institutional racism, it is important to 
understand the interaction between discrimination and 
prejudice.  Prejudice is an attitude that is based on limited 
information or stereotypes.  While prejudice is usually negative, 
it can also be positive.  Both positive and negative prejudices are 
damaging because they deny the individuality of the person.  No 
one is completely free of prejudices although they may not have 
any prejudice against a particular group.  Discrimination is 
behavior, intentional or not, which treats a person or a group of 
people disrespectfully on the basis of their racial origins.  In the 
context of institutional discrimination, power is a necessary 
element, for it depends on the ability to withhold social benefits, 
facilities, services, or opportunities from someone who should be 
entitled to them.  Intent is irrelevant; the focus is on the result of 
the behavior. 

Given the interaction of prejudice and discrimination, an 
institution can be “non-racist,” “timidly or reformed racist,” 
“reluctantly racist,” and “overtly racist.”12  Using Blacks as the 
focal group, “a non-racist” institution has no biases or prejudices 
against Blacks and no discriminatory behaviors.  Such an 
institution is very rare.  Where an institution describes itself as 
 

10 Id. § 46.25. 
11 López , supra note 8, at 1727–28. 
12 See infra tbl.1. 
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non-racist, it might be because it operates in an arena that has 
very little contact with Blacks; it is more likely, however, that the 
institution is in denial. 

A “timid or reformed racist” institution has definite bias or 
prejudice against Blacks (for example, a law firm that believes 
that Blacks are less capable of being good attorneys), but does 
not engage in discriminatory behaviors (admission or hiring 
policies and practices that do not discriminate against Blacks).  
This form of racism involves institutions that harbor biases or 
prejudices but are either too timid to act upon those prejudices or 
that are actively working to be less discriminatory.  The 
prejudices or biases are still present, but these institutions no 
longer act on them. 

 
Table 1 

 
 

An “overtly racist” institution has definite bias or prejudice, 
such as a belief that Blacks are less capable of being good 
attorneys, and definite discriminatory behaviors, such as 
deliberately refusing to admit or hire Blacks who meet its other 
criteria.  Most people are familiar with this form of racism.  It 
involves actively and intentionally expressing bias or prejudice 
and actively discriminating against others in public and private 
ways. 

A “reluctantly racist” institution purports to have no 
negative biases or prejudices against Blacks but engages in 
clearly discriminatory behaviors, such as setting presumptive 
denial cut-offs at a very high level which have a 
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disproportionately negative impact on Black applicants.  This 
type of racism is perhaps the most pervasive form of racism and 
also the hardest to challenge.  Because the discriminatory 
behavior is motivated by reasons that are separate from race, 
such as economics, it is difficult for the institutions that are 
discriminating to believe that they are being racist and even 
more difficult for them to abandon the behavior.  For example, 
law schools that adopt admission policies that are not related to 
performance but that threaten the inclusion or admission of 
Blacks would fit into this category.  Once an institution becomes 
aware of the discriminatory impact of its policies and practices 
and fails to change the policies and practices, however, then the 
institution is no longer “reluctantly racist” but “overtly racist.” 

Given the above understanding, the essential elements to 
establishing institutional racism are: 

(A) Is the problem based on policies, practices, procedures, 
or patterns of behavior of an institution? 

(B) Do the policies, practices, procedures, or patterns of 
behavior have a disproportionately negative impact on 
racial minorities? 

(C) Do the policies, practices, procedures, or patterns of 
behavior serve a legitimate educational goal or purpose? 

(D) Are the policies, practices, procedures, or patterns of 
behavior necessary?  In other words, are there 
alternative policies, practices, or procedures that would 
serve the educational goal or purpose and have a less 
discriminatory impact? 

A.  Is the Problem Based on Policies, Practices, Procedures, or 
Patterns of Behaviors of an Institution? 
The first step in establishing the presence of institutional 

racism is determining whether the problem is based on the 
policies, practices, procedures, or patterns of behavior of an 
institution.  The primary institutions in this case are law schools, 
and the policy or practice in question is the misuse of the LSAT 
in the admission process by using it as the sole or primary factor 
in the admissions process.  At least ninety percent of law schools 
have admission practices that presumptively deny applicants 
based on where they fall on a grid formulated around LSAT and 
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UGPA.  Little or any consideration is given to other factors.13  
This misuse of the LSAT has a discriminatory impact. 

In the upcoming discussion, I will use my school, the 
University of Dayton, as an example of a systemic problem in 
legal education.  The University of Dayton is a private, Catholic, 
Marianist law school with a stated mission of social justice and 
commitment to diversity.14  The city of Dayton, Ohio is almost 
fifty percent African American.15  Three colleges in the area have 
a significant black student body:  Wright State University,16 
Central State University,17 and Wilberforce University,18 with 
the latter two being Historical Black Colleges and Universities 
(“HBCUs”).19 

The University of Dayton School of Law’s admission practice 
is to establish an LSAT/UGPA Grid and to admit most students 
on the basis of that grid.  In 2003, I was on the admission 
committee for the third time.  This discussion is based on my 
experience.  Other than the grid, there was no written standard 
or criteria against which a candidate’s file is reviewed.  When 
applications arrive in the admission office, the admission director 
reviewed the complete file.  The admission director ultimately 
assigned an admission status based primarily on the applicant’s 
LSAT/UGPA.  That status was either presumptive admit, 
presumptive deny, or committee review. 
 

13 See Rennard Strickland, Rethinking Fairness, Diversity, and Appropriate Test 
Use in Law School Admission Models: Observations of an Itinerant Dean, 31 U. TOL. 
L. REV. 743, 744 (2000). 

14 Fast Facts About the University of Dayton, http://admission.udayton.edu/ 
lifeatud/ataglance.asp (last visited Feb. 15, 2006) (providing facts and rankings 
regarding the University of Dayton). 

15 Dayton Population and Demographics (2000), http://dayton.areaconnect.com/ 
statistics.htm (showing the percentage of Dayton’s population which consists of 
Blacks). 

16 Wright State University, Institutional Assessment: Diversity, http://goto. 
wright.edu/assessment/bpra/institutional/diversity.html (last visited Feb. 15, 2006) 
(demonstrating the increase in Black students at Wright State University). 

17 Central State University, http://www.uscollegesearch.org/central-state-
university.html (last visited Feb. 15, 2006) (providing the Black enrollment 
percentage). 

18 Wilberforce University, http://www.uscollegesearch.org/wilberforce- 
university.html (last visited Feb. 15, 2006) (providing the Black enrollment 
percentage). 

19 Interactive HBCU Profiles, http://hbcuconnect.com/hbcuprofiles/cgi-bin/ 
hbcuSearch.cgi?state=Ohio (last visited Feb. 15, 2006) (showing Central State 
University and Wilberforce University as Historical Black Colleges and 
Universities). 
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Presumptive admit meant that an application was admitted 
primarily on the basis of the student’s combined LSAT and 
UGPA.  Presumptive deny meant that the application was denied 
primarily on the basis of the student’s combined LSAT and 
UGPA.  Files that were sent for committee review were evaluated 
on the basis of a full file review and voted on by the individual 
committee members.  There were no written criteria for 
committee review.  Each committee member applied his or her 
own unarticulated criteria.  Thus, in practice, some committee 
members continued to use the LSAT/UGPA as the exclusive 
factor in making admission decisions. 

The admission director could ignore the grid and send some 
exceptional files to the admission committee.  This occurrence 
was rare, but when it did occur, the candidate usually was a 
presumptive admit with a criminal record.  Less frequently, the 
candidate was a presumptive deny with an extraordinary record, 
such as a high UGPA and a graduate degree. 

For the 2003–2004 admissions committee, the presumptive 
deny level was set at any LSAT score below 145.  This meant 
that if two similar files were received by the admission office, the 
only significant difference between the files was that one had an 
LSAT of 144 and the other had an LSAT of 145 and both had a 
UGPA of 3.49, the file of the applicant with the 145 LSAT would 
have been sent to committee review.  The applicant with a 144 
LSAT would have been presumptively denied. 

One aspect of the University of Dayton’s 2003 admission grid 
was that it gave preference to test-taking ability over 
demonstrated classroom ability.  For instance, an applicant who 
scored between 165 and 180 on the LSAT was presumptively 
admitted even though that applicant only performed in 
undergraduate school at a C+ (2.5) level.  In contrast, an 
applicant who scored between 120 and 139 was presumptively 
denied even though the applicant performed in undergraduate 
school at an A+ (3.75 or above) level. 
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The 2003 admission committee consisted of six members:  four 
faculty members, the admission director, and a student.  The 
faculty members were chosen by the dean.  At committee 
meetings, members were given three lists:  presumptive deny, 
presumptive admit, and committee review.  Each of these lists 
included:  the name of each applicant; the LSAT score and 
UGPA; the major and name of the educational institution from 
which the applicant graduated; and the applicant’s age and 
racial/ethnic background, if available.  Based on this limited 
information, the committee members could ask questions about 
any applicant and request the committee to review the file.  
Otherwise, committee members voted on the admission of every 
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candidate based on the information provided by the Admission 
Director and the presumptive category assigned, not on a full file 
review.  Proponents of the cut-off system defend it on the grounds 
that the presumptive deny is refutable and that any faculty 
member could pull any file and put it on the list for full 
committee review.  In practice, however, very few files were 
pulled out of the presumptive deny category and reviewed by the 
committee, and only very few of these candidates were admitted. 

In 2003, 95.8% of all presumptive admits were admitted and 
99.55% of all presumptive denies were denied.  That is, of the 449 
applications that were presumptively denied, only two were 
subsequently admitted.  Thus, the presumptive deny category for 
2003 was virtually absolute.  This is not uncommon among law 
schools. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
In any law school, there may be some disagreement over 

what process is being used, but those disputes are irrelevant to 
the essential nature of the problem.  Whatever the process, the 
key is whether it includes the practice of drawing a line below 
which students are denied and above which students’ files are 
either reviewed or the candidates are admitted.  The practice of 
having a virtually absolute presumptive deny is objectionable.  
The higher the presumptive deny level, the more this practice 
will work against racial minorities, and especially Black 
Americans. 
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B.  Do the Policies, Practices, Procedures, or Patterns of Behavior 
Have a Disproportionately Negative Impact on Racial 
Minorities? 
A facially neutral practice is discriminatory when it has a 

disproportionately negative impact on a particular racial group.20  
In 1988, the Supreme Court ruled that “practices, adopted 
without a deliberately discriminatory motive, may in operation 
be functionally equivalent to intentional discrimination.”21  In 
fact, when confronted with discrimination in the context of 
standardized tests, the Supreme Court has repeatedly held that 
the facially neutral practices may violate civil rights law even in 
the absence of a demonstrated discriminatory intent.22 

In the case of law schools, a prima facie case of institutional 
racism is established by showing a disproportionately negative 
impact on minority applicants.23  For instance, disparate impact 
is demonstrated by statistical evidence that shows that the 
admission practice has disproportionately excluded Blacks from 
the law school in question.24 

Thus, when looking at a law school’s admission practices, if 
no significant portion of the presumptive deny category is 

 
20 See, e.g., GI Forum, Image De Tejas v. Texas Educ. Agency, 87 F. Supp. 2d 

667, 677 (W.D. Tex. 2000); Cureton v. NCAA, 37 F. Supp. 2d 687, 698 (E.D. Pa. 
1999), rev’d on other grounds, 198 F.3d 107, 118 (3d Cir. 1999) (holding that the 
association is not subject to Title VI based on funds received by affiliated youth 
enrichment program; nor does the association have controlling authority over its 
members that would subject it to action under Title VI). 

21 Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 987 (1988). 
22 See, e.g., Connecticut v. Teal, 457 U.S. 440, 446 (1982) (highlighting a written 

examination); New York City Transit Auth. v. Beazer, 440 U.S. 568, 584 (1979) 
(examining the rule against employing drug addicts); Dothard v. Rawlinson, 433 
U.S. 321, 328–29 (1977) (reviewing height and weight requirements); Albemarle 
Paper Co. v. Moody, 422 U.S. 405, 422 (1975) (analyzing written aptitude tests). 

23 See Teal, 457 U.S. at 446 (stating that a plaintiff need only show that a 
facially neutral employment practice had a discriminatory impact to establish a 
prima facie case of discrimination); Beazer, 440 U.S. at 584 (concluding that a prima 
facie violation of Title VII of the Civil Rights Act may be established when an 
employment practice that denies members of one race access to opportunities is in 
effect); Dothard, 433 U.S. at 329 (finding that a plaintiff can show a prima facie case 
of discrimination through neutral standards that “hire in a significantly 
discriminatory pattern”). 

24 See Wards Cove Packing Co., Inc. v. Atonio, 490 U.S. 642, 656–57 (1989) 
superseded in part by statute, Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 
1074, as recognized in Raytheon Co. v. Hernandez, 540 U.S. 44 (2003); Dothard, 433 
U.S. at 329; Georgia State Conference of Branches of NAACP v. Georgia, 775 F.2d 
1403, 1417 (11th Cir. 1985); Cureton, 37 F. Supp. 2d at 697. 
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actually admitted, then the category is absolute.  For instance, at 
the University of Dayton, during the 2003 admission cycle there 
were 449 files in the presumptive deny category.  Of those files, 
the admission director sent approximately forty—or ten 
percent—to the committee for review.25  Only .45%—or two out of 
449—of presumptive denies were admitted, however, making 
presumptive deny essentially absolute.  It is this admission 
practice that has a disparate impact on the admission of qualified 
Blacks.  The statistical disparities in this case are sufficiently 
substantial that courts will allow an inference of causation.26  In 
fact, the admission practice of having a presumptive deny level 
has a disparate impact in that (1) the majority of Blacks are 
given a different review from the majority of Whites; and (2) 
many otherwise qualified Blacks are denied admission based 
solely on the LSAT. 

1.  The Majority of Blacks Are Given a Different Review from the 
Majority of Whites 
Schools argue that all files are reviewed and are given 

similar consideration under the same factors.  Typically, 
applicants who fall into the presumptive deny category are 
reviewed differently from those who fall into the committee 
review.  For instance, at the University of Dayton in 2003, 
applicants who were in the presumptive deny category had a full 
file review only by one person, the Admission Director; applicants 
in the committee review category had a full file review by six 
persons (four faculty, the admission director, and a student).  
Admission or denial by the committee review required a vote of 
four persons.  Although it is a color-blind policy, it has a known 
disproportionate negative effect on Blacks.  In short, the majority 
of black applicants do not receive a complete review.  In 2003, at 
the University of Dayton, over 64.3% of Black applicants were 
presumptively denied, compared to only 20.4% of White 
applicants.  In other words, 80% of the White applicants had a 
chance of being admitted because their files were either 
presumptively admitted or underwent full file review.  Only 
35.7% of the Black applicants had that same process.  In short, 
only 35.7% of the Black applicants had a realistic chance of 
 

25 Minutes of Faculty Meeting at the University of Dayton, Dec. 3, 2003 (on file 
with author). 

26 See Cureton, 37 F. Supp. 2d at 697–98 (citing Watson, 487 U.S. at 994–95). 
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admission.  This difference is generally regarded by courts as 
evidence of adverse impact.27 

 
 
 
 
 
 
 
 
 
 
 

2.  The Presumptive Deny Admission Practice Results in Many 
Qualified Blacks Being Denied Admission 
An applicant is qualified for law school if his or her 

application demonstrates that, with appropriate educational 
interventions, he or she is capable of successfully completing law 
school, passing the bar, and becoming a competent lawyer.  The 
law schools’ changes in admission practice had a significant 
impact on Black enrollment, denying admission to many 
qualified Blacks based solely on LSAT scores.  In the incoming 
2003 class at the University of Dayton only 3.8% were Blacks.  In 
previous years, Black enrollment reached highs of eight to ten 
percent.  The decrease was due entirely to the law school failing 
to admit Blacks whose LSAT scores were in the 140–144 range.  
From 1991 through 1997, Blacks with LSATs below 145 
accounted for approximately 42% of those who matriculated to 
the University of Dayton School of Law.  This is based on 
information collected about Blacks who participated in the 
Academic Excellence Program (“AEP”).  This program provided 
academic support to racial minorities and other non-traditional 
students.28  While not all Blacks participated, the vast majority 
 

27 29 C.F.R. § 1607.4 (2004); see also Watson, 487 U.S. at 994 (meeting the 
burden of showing that the questioned practice resulted in the exclusion of the 
applicants because of their membership in a protected group). 

28 University of Dayton’s Academic Excellence Program provides the following 
advice to incoming students: 

As you begin law school, it is important that you quickly adjust to the law 
school method of instruction and examination. Both instruction and 
examination differs [sic] drastically from the methods that you encountered 
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of them did.  Thus, a change in policy which placed primary 
emphasis on the LSAT and presumptively denies anyone with an 
LSAT below 145 necessarily resulted in a disproportionately high 
number of otherwise qualified Blacks being denied. 

 
 
 
 
 
 
 
 
 
 
Admission policies and practices that set a presumptive deny 

level unfairly disadvantaged Blacks by not taking into account 
the full range of indicators of “merit,” such as UGPA, graduate 
degrees, unique work and life experiences, and ability to 
overcome hardships.  Accordingly, policies or practices that have 
the effect of placing a disproportionate number of Blacks in the 
presumptive deny category, causing a disproportionate 
percentage not to receive the benefit of full file review by a 
committee and causing a substantial drop in enrollment of Black 
students establishes a disparate negative impact on Blacks.29 

C.  Do the Policies, Practices, Procedures, or Patterns of Behavior 
Serve a Legitimate Educational Goal or Purpose? 
Once a discriminatory impact has been established, the 

practice can still be justified by showing that it serves a 
legitimate educational goal or purpose.  In the case of educational 
 

in undergraduate or other graduate education. 
 Intelligence alone is not enough to succeed in law school. Many students 
who fail to perform up to their potential do so because of lack of timely 
access to the “information stream” that is so essential to law school 
performance. 
 The University of Dayton supports several programs designed to improve 
access to the “information stream” and consequently, students’ adjustment 
and performance. Among the programs is The Academic Excellence 
Program, a program which provides year-long academic assistance to non-
traditional and minority law students. 

Vernellia R. Randall, University of Dayton School of Law Academic Excellence 
Program, http://academic.udayton.edu/aep/ (last visited Feb. 15, 2006). 

29 See Cureton, 37 F. Supp. 2d at 697. 
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institutions, the courts have held that a policy, practice, 
procedure, or pattern of behavior can be justified through a 
legitimate claim of educational necessity.30  Educational 
necessity exists when the challenged practice serves a legitimate 
educational goal.31  In an educational context, the challenged 
action must “bear a manifest demonstrable relationship to 
classroom education.”32  The doctrine of necessity is very 
narrow,33 and once disparate impact has been established, the 
educational institution engaged in the challenged action has the 
burden of establishing educational necessity.34 

The justifications for implementing the presumptive 
admit/presumptive deny grid include:35  (1) assuring admission to 
students who have the requisite ability to complete the program 
successfully; (2) improving first-time bar passage rate; (3) 
improving the overall “quality” of the class and improving the 
U.S. News & World Report ranking; and (4) reducing work load.36  
The question is whether these reasons satisfy the legal 
requirement for “educational necessity,” or in other words 
whether the justifications are based on a “manifest demonstrable 
relationship to classroom education.”37 

1.  Justification Based on Assuring Admission of Students Who 
Have the Requisite Ability to Successfully Complete the 
Program Is an Educational Necessity, But the Use of Cut-
offs Is Generally Not Supported by Academic Performance 
Evidence 
Law schools have a responsibility to admit students who can 

be academically successful in law school and in the practice of 
law.38  The immediate concern of law schools is to admit students 

 
30 See, e.g., Elston v. Talladega County Bd. of Educ., 997 F.2d 1394, 1412 (11th 

Cir. 1993); GI Forum, Image De Tejas v. Texas Educ. Agency, 87 F. Supp. 2d 667, 
679 (W.D. Tex. 2000); Cureton, 37 F. Supp. 2d at 697. 

31 See GI Forum, 87 F. Supp. 2d at 679. 
32 Elston, 997 F.2d at 1412 (quoting Georgia State Conference of Branches of 

NAACP v. Georgia, 775 F.2d 1403, 1418 (11th Cir. 1985)). 
33 See Nash v. City of Jacksonville, 895 F. Supp. 1536, 1545 (M.D. Fla. 1995). 
34 Cureton v. NCAA, 198 F.3d 107, 112 (3d Cir. 1999). 
35 Minutes of Faculty Meeting, supra note 25. 
36 See e.g., Letter from Lisa Kloppenberg, Dean, University of Dayton School of 

Law, to Alumni, Faculty, Staff and Students (Nov. 2003) (on file with author). 
37 Elston, 997 F.2d at 1412 (quoting Georgia State Conference of Branches of 

NAACP, 775 F.2d at 1418). 
38 See STANDARDS FOR APPROVAL OF LAW SCH. & INTERPRETATIONS § 501(b) 
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who, at a minimum, have sufficient ability to maintain a 
cumulative grade-point average of 2.00 or higher, which is 
necessary to graduate.39  The LSAT is used as an admission tool 
to help predict ability to perform successfully in the first year of 
law school.  According to the Law School Admission Council 
(“LSAC”), 

[t]he LSAT should be used as only one of several criteria for 
evaluation and should not be given undue weight solely because 
its use is convenient.  Those who set admission policies and 
criteria should always keep in mind the fact that the LSAT does 
not measure every discipline-related skill necessary for 
academic work, nor does it measure other factors important to 
academic success.40 
Furthermore, as LSAC acknowledges, the LSAT is a skills 

test and not an abilities test.  This is an important distinction, as 
skills can be taught, but abilities cannot.  Other factors need to 
be considered to determine whether the individual has the 
requisite abilities to succeed in law school and as a lawyer. 

Second, the accuracy of the LSAT as a measure of skill is, at 
best, moderate.  According to LSAC, the probability of a single 
score—a score of 150, for example—representing the true ability 
of a student is sixty-five percent with a seven point spread (147 
to 153).  For a statistically significant probability of ninety-five 
percent, there is a fourteen point spread (143 to 164), and a 
statistically significant probability of ninety-nine percent 
probability requires a twenty-one point spread (140 to 160).  In 
plain English, an applicant who receives a score of 144 could 
have skills somewhere in the range of 137 to 151. 

Thus, according to LSAC President Philip D. Shelton, the 
LSAT is “good—but not that good”41 as a predictor of future 
performance based on existing skills.  In fact, according to LSAC, 
 
(2005), available at http://www.abanet.org/legaled/standards/chapter5.html (last 
visited Feb. 15, 2006) (“A law school shall not admit applicants who do not appear 
capable of satisfactorily completing its educational program and being admitted to 
the bar.”). 

39 UNIV. OF DAYTON SCH. OF LAW, POLICY MANUAL (rev. ed. 2002), available at 
http://law.udayton.edu/Current_Students/PoliciesProcedures.htm (follow “Policy 
Manual” hyperlink). 

40 LAW SCH. ADMISSION COUNCIL, CAUTIONARY POLICIES CONCERNING LSAT 
SCORES AND RELATED SERVICES, available at http://www.lsacnet.org/lsac/ 
publications/cautionarypolicies2003.pdf (rev. ed. 1999). 

41 Philip D. Shelton, The LSAT: Good—But Not That Good, L. SERVICES REP. 2, 
2–3 (1997). 
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if students with an LSAT of 145 and 144 “took the test a dozen 
more times, [LSAC would] have no idea which student would end 
up with the higher average score.”42  Disturbingly, law schools 
know that the LSAT is not capable of making fine distinctions 
among candidates.  LSAC has taken action to educate law 
schools on the proper use of the LSAT.  LSAC has published 
articles such as “Cautionary Policies Concerning LSAT Scores 
and Related Services,” and “The LSAT:  Good—But Not That 
Good”43  It sponsors a program that conducts conferences and 
trains law school faculty and staff on the appropriate use of the 
LSAT.  Nevertheless, the misuse of the LSAT continues, pushing 
institutional racism into overt racism.44 

Third, the use of a cut-off score should be related to an 
applicant’s ability to compete successfully in the particular 
school.45  While using a cut-off scores is not inherently invalid,46 
courts have held that there must be a statistical, independent 
basis for the use of one minimum score rather than another.47  
No such basis exists in most law schools. 

a.  Correlation Between LSAT and First Year Law School Grade 
Point Average Is Only Moderate at Best 
Certainly, there is a correlation between LSAT and first year 

grade point average (“FYGPA”).  Correlation, however, is not 
causation.  The strength of the LSAT as a predictor of FYGPA 
can be measured through correlation coefficients that measure 

 
42 Letter from Philip D. Shelton, President, Law School Admission Council, to 

Vernellia R. Randall (Nov. 20, 2003) (on file with author) [hereinafter Letter from 
Law School Admission Council]. 

43 See LAW SCH. ADMISSION COUNCIL, supra note 40; Shelton, supra note 41. 
44 See generally SUSAN E. BROWN & EDUARDO MARENCO, JR., MEXICAN 

AMERICAN LEGAL DEF. & EDUC. FUND, LAW SCHOOL ADMISSIONS STUDY 15 (1980) 
(discussing the LSAT’s originally intended purpose and how law schools misuse the 
LSAT by relying too heavily on it in the admissions process); Lani Guinier, From the 
Lessons of Admitting Students of Color, Law Schools Can Learn How To Fix the 
Rules for Everyone, LEGAL TIMES, Sept. 16, 2002, at 58 (discussing law schools’ 
obsessive use of LSAT scores as a primary admission tool); Kate Schott, Officials 
Debate Withholding LSAT Scores, CHI. DAILY L. BULL., Jan. 17, 2003, at 3 
(discussing the LSAC’s initiative to withhold LSAT scores from law schools that 
admit students based solely on their LSAT scores). 

45 See Washington v. Davis, 426 U.S. 229, 250 (1976) (asserting that that there 
must be a positive relationship between the test and performance to validate a test); 
Cureton v. NCAA, 37 F. Supp. 2d 687, 708 (E.D. Pa. 1999). 

46 See Cureton, 37 F. Supp. 2d at 707. 
47 See id. at 708. 
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the linear relationship between two variables.  It ranges from 1 
for a perfect positive relationship to -1 for a perfect negative 
relationship.  A positive relationship is one in which the increase 
in the value of one variable increases the value of the other.  A 
perfect negative relationship is one in which the decrease in the 
value of one variable decreases the value of the other.  The 0 
means that there is no correlation between the two variables. 

LSAC provides each school with the correlation coefficients 
based only upon the grade point averages of the school’s students 
who have completed the first year of the program.  It is also 
based on incomplete but useful information reported to LSAC. 

At the University of Dayton, the average correlation 
coefficient for 1999–2002 between LSAT and first year school of 
law grade point average was .4265; between UGPA alone and 
first year school of law grade point average is .2725; taken 
together the coefficient is .50.  In short, the LSAT alone 
accounted for fewer than half of the factors that were related to 
first-year performance.  Other factors account for at least as 
much as LSAT/UGPA for achieving success in the first year of 
law school.  When law schools deny admission primarily on the 
basis of LSAT/UGPA, they ignore the other factors that 
contribute to performance of excellent students and lawyers. 

 
 
 
 
 
 
 
 
Beyond the correlation coefficients,48 LSAC conducts 

correlation studies for each school.  Schools have kept these 
correlation studies a secret even from their faculties.  Each school 
has its own correlation study, which are based upon the 
information provided by that school.  Correlation studies 
calculate a predictive scale for performance using LSAT and 
UGPA. 

The 2002 correlation studies for the University of Dayton 
 

48 See Memorandum from Vernellia R. Randall, Professor of Law, to the Provost 
of the University of Dayton 26 (Jan. 2004), available at http://academic. 
udayton.edu/race/03justice/legaled/%202003memo.htm [hereinafter Memorandum]. 
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showed that even students with an LSAT as low as 135 and 
UGPA of 4.0 were predicted to perform at a 2.0 or higher level.  
Applicants whose LSAT and UGPA were even lower might have 
other qualities that were conducive to success in law school and 
should therefore have been given the opportunity to show these 
qualities in their application.  Furthermore, while we do not 
want students on academic probation—for the University of 
Dayton that would be a FYGPA between 1.8 and 1.9— most 
students on probation will remove themselves from probation.49  
So based on the 2002 correlation studies, applicants with an 
LSAT score as low as 135 and a GPA as low as 3.2 would still be 
in the range of successful academic performance.  Thus, there is 
no relationship between the scores selected as the cut-offs and 
the level of acceptable academic performance at the University of 
Dayton School of Law.50  This same relationship can be 
demonstrated in correlation studies done at other law schools. 

The most significant caveat is that the correlation studies 
are based on the performance of students who attend law school.  
If a school does not admit students with a certain LSAT/UGPA, 
then the correlation studies will reflect that.  If a school has 
deliberately changed its admission standards, it is important to 
look at the correlation studies that preceded the change to 
determine whether or not the change was supported by the 
correlation studies.  For example, the year before the University 
of Dayton raised its presumptive deny score from 139 to 145, the 
correlation studies indicated that applicants with an LSAT as 
low as 140 and a UGPA as low as 2.4 would still have performed 
satisfactorily. 

 
 
 
 
 
 
 
 
 
 

 
49 Interview with Kelvin Dickinson, Associate Dean for Academic Affairs, The 

University of Dayton School of Law, in Dayton, Ohio (Dec. 3, 2003). 
50 See Cureton, 37 F. Supp. 2d. at 707–08. 
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In a letter written November 20, 2003, LSAC President 
Philip D. Shelton criticized the presumptive deny policy, writing: 

 The [University of Dayton’s] selection of a cutoff at 145 is 
particularly problematic because of its disparate impact on 
minority students.  Looking at data for the Fall 2002 
application cycle, 25% of all African-American applicants fell 
within the grid cell with LSAT scores between 140 and 144; 39% 
were above 145 and 36% were below 140.  By making the cut at 
145, an enormous number of African-Americans are eliminated 
from consideration by use of an admission tool that tells you so 
very little about the difference between those above and below 
that line.51 

Shelton explained the arbitrariness of a cut-off for LSAT scores 
by writing: 

 Consider what the statisticians tell us about what happens 
with students whose scores are separated by ten points, or one 
standard deviation on the LSAT.  If your school had 200 
students, 100 with an LSAT of 155 and 100 with an LSAT of 
145, we would expect 39 of the students with 145 . . . and 61 
students with 155 scores [to be] in the top half.  This represents, 
roughly, a 3–2 advantage for students with scores 10 points 
higher.52 

Another way to visualize the issue is to consider a law school, 
such as the University of Dayton, which has two hundred 
students, forty of whom have LSAT scores of 140, 145, 150, 155, 
and 160.53  Assume that the UGPA is not a variable and the 
correlation coefficient is .50.  Four of the students with LSATs of 
140 will perform better than at least twenty-two of the students 
with LSAT scores of 160.54  Thus, working backward, a single 
point (145 over 144) is a nominal difference that does not justify 
a difference in admission decisions.55 

b.  The Difference in Admission Process—Use of a Cut-Off and 
Failure to Consider Other Factors—Is Not Justified by Actual 
Performance of Students 
Clearly, if students below the cut-off had a 

disproportionately high rate of failure, then actual performance 
 

51 Letter from Law School Admission Council, supra note 42. 
52 Id. 
53 Shelton, supra note 41, at 3. 
54 Id. 
55 Letter from Law School Admission Council, supra note 42. 
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would justify the cut-off.  In most law schools, however, no such 
evidence exists.  For instance, in 2002, the University of Dayton 
sent data for 156 students to LSAC.56  Of those 156 students, 
twenty-two would have been presumptively denied based on the 
2003 admission policy of presumptively denying anyone with an 
LSAT of 145 or lower and a UGPA of 3.4 or lower.57  Of the 156 
students, eleven were on probation or had been dismissed.  
However, only two of the eleven students in academic difficulty 
would have been in the presumptive deny category.58  On the 
other hand, sixteen of the twenty-two students had a C+ or better 
first year GPA.59  Furthermore, four of the twenty-two had a B or 
better average.  When looking at performance, only eight of the 
twenty-two students’ FYGPAs placed them in the lowest twenty-
five percent of the class.60  Thus, in terms of actual performance, 
there was no justification for the practice of presumptive denial.  
Similar evidence should be available at other schools. 

Upon examining a four-year period at the University of 
Dayton, specifically the years 1999 through 2002, there is clear 
evidence of competent academic performance.  From 1999 
through 2002, seventy-two students had LSAT scores below 145.  
Of those students, only five, or 6.9%, were dismissed and 12, or 
16.7%, had a FYGPA of B- or better, on a C+ curve.61  Finally, at 
the University of Dayton, many students with LSATs as low as 
138 graduated from law school, passed the bar exam, and became 
accomplished representatives of the legal profession. 

 
 
 
 
 
 
 
 
 
 

 
56 See Memorandum, supra note 48, at 7. 
57 Id. 
58 Id. 
59 Id. 
60 Id. 
61 Id. 
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c.  The Difference in Admission Process—Use of a Cut-Off and 
Failure to Consider Other Factors—Is Not Justified by Actual 
Performance of Black Students 
Studies have shown that Black students who participate in 

an appropriately structured academic support program perform 
successfully.62  For instance, the graduation rate of Black 
participants in AEP is seventy-six percent to eight-two percent 
for all LSAT groupings except for those whose scores fell into the 
120–139 range.63  Other than this grouping, the second highest 
dismissal rate, which was nineteen percent, was not among the 
140–144 LSAT grouping but the 145–149 LSAT grouping.64  
These numbers are particularly significant because they show 
that only a small number of Black students failed, between two 

 
62 See, e.g., Cheryl E. Amana, Recruitment and Retention of the African 

American Law Student, 19 N.C. CENT. L.J. 207, 212–16 (1991) (indicating North 
Carolina Central Law School’s success at utilizing its Performance Based Admission 
Program to recruit competent students whose GPA and LSAT scores did not meet 
traditional standards of admissibility); Vernellia R. Randall, Increasing Retention 
and Improving Performance: Practical Advice on Using Cooperative Learning in Law 
Schools, 16 T.M. COOLEY L. REV. 201, 223–34 (1999) (detailing a study done in the 
mid-1990s that demonstrated a significant improvement in student dismissal rates 
and overall performance of students who participated in an assistance program 
referred to as the Academic Excellence Program). See generally Lorraine K. Bannai 
& Marie Eaton, Fostering Diversity in the Legal Profession: A Model for Preparing 
Minority and Other Non-traditional Students for Law School, 31 U.S.F. L. REV. 821 
(1997) (detailing the success of the Law and Diversity Program at Western 
Washington University at preparing and recruiting students for law school whose 
perspectives and experiences have been traditionally underrepresented in law 
schools); Paula Lustbader, From Dreams to Reality: The Emerging Role of Law 
School Academic Support Programs, 31 U.S.F. L. REV. 839, 840–44 (1997) 
(explaining that academic assistance programs are gaining momentum in many 
scholastic institutions because such programs have demonstrated that, with the 
proper support and motivation, many students can competently perform in law 
school despite the predictions of traditional admissions indicators). 

63 See Memorandum, supra note 48, at 7. 
64 Id. 
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and four per LSAT category over a seven year period.  In fact, 
only eleven Black students were dismissed during this period, an 
average of 1.5 per year.65 

 
 
 
 
 
 
 
 
 
 
Not only was the graduation rate high, but the actual 

performance of Black students with LSAT scores below 145 was 
comparable to the class as a whole.  The mean FYGPA was 2.326 
for Blacks with LSATs below 145 and 2.380 for Black students 
with LSATs 145 or above.66  In other words, there was no 
appreciable difference in mean performance among Black 
students in the two respective categories.  Furthermore, the 
averages earned were consistent with the University of Dayton’s 
C+ curve—the standard against which all students are 
measured. 

 
 
 
 
 
 
 
 
 
 
 
 
The median third year GPA was higher for the students with 

LSATs between 120 and 139.  Furthermore, all categories of 
LSAT scores had median GPAs that were well above the 

 
65 See id. 
66 Id. 
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minimum (2.0).  A cut-off score is educationally justified when it 
“yields an appropriate and meaningful inference about the 
applicant’s successful performance” in law school.67  In light of 
the gathered data, however, it appears that the mandated cut-off 
score of 145 could not have been based on denying persons who 
were incapable of graduating from law school.68  The lack of 
correlation between the designated cut-off score and its 
relationship to academic performance is the crux of the problem 
with law school admissions.  Law schools have adopted an 
admission practice that is unrelated to academic performance 
and that has a disparate impact on the admission of Blacks. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

d.  Summary 
Thus, where there is evidence of:  (1) an admission practice 

that presumptively denies admission to a disproportionate 
number of Blacks; (2) LSAC correlation studies predicting that 
the students who are presumptively denied are capable of 
performing successfully; and (3) a historical record that 

 
67 Groves v. Alabama State Bd. of Educ., 776 F. Supp. 1518, 1530 (M.D. Ala. 

1991) (utilizing “meaningful inference” as the standard by which to determine the 
validity or justification of a cut-off ACT score with respect to its influence on one’s 
admission to an undergraduate teaching program). 

68 See Tyler v. Vickery, 517 F.2d 1089, 1102 (5th Cir. 1975) (holding that the 
relevant criterion here is whether the cut-off score is related to the quality the test 
purports to measure); United States v. Virginia, 454 F. Supp. 1077, 1101 (E.D. Va. 
1978) (stating that the validity of a given test is determined by the capacity of that 
test to predict relevant performance capability), aff’d in part and rev’d in part, 620 
F.2d 1018 (4th Cir. 1980). 
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establishes that students with LSAT scores that are below the 
presumptive deny can perform successfully, a policy and practice 
that denies admission to a disproportionate number of Black 
applicants based primarily on the LSAT without serious 
consideration of other relevant factors cannot be justified by 
claims of academic performance.  While academic performance is 
a goal of educational necessity in that it serves a legitimate 
educational goal, this offers no support for the use of a 
presumptive deny category because the cut-off score is often 
times unrelated to that goal in most law schools.  Furthermore, 
in most law schools, the cut-off score shows no demonstrable 
relationship to a student’s ability to learn—a fundamental 
consideration of the courts when examining this issue.69 

 

2.   Justification Based on Improving the Rate of Bar Passage Is 
an Educational Necessity, But the Use of a Cut-off Is Not 
Supported by Evidence.  There Are Educational 
Interventions That Have a Less Disproportionate Impact 
Under ABA accreditation rules, a law school has a 

responsibility to admit students who, with educational 
intervention, can successfully pass the bar.70  Thus, as an issue of 
accreditation, law schools have to be concerned about the number 
of graduates who pass the bar exam.  Furthermore, it is unlikely 
that a school would want to admit students who are unable to 
practice law because they cannot pass the bar. 

Most studies have shown a correlation between LSAT and 
bar passage.71  Educational necessity exists here because the 
 

69 See Elston v. Talladega County Bd. of Educ., 997 F.2d 1394, 1412 (11th Cir. 
1993) (reiterating that the “educational necessity” of a given practice requires a 
showing that the challenged practice “bear[s] a manifest demonstrable relationship 
to classroom education”) (citation omitted). 

70 See STANDARDS FOR APPROVAL OF LAW SCH. & INTERPRETATIONS § 501(b) 
(2005), available at http://www.abanet.org/legaled/standards/chapter5.html (last 
visited Aug. 11, 2005) (“A law school shall not admit applicants who do not appear 
capable of satisfactorily completing its educational program and being admitted to 
the bar.”). 

71 See Richard H. Sander, A Systemic Analysis of Affirmative Action in 
American Law Schools, 57 STAN. L. REV. 367, 420–21, 449 (2004) (indicating that 
recent validation studies have found the predictive power of the LSAT quite good—
there being “a .61 correlation with multistate exam scores,” and “.59 with overall 
exam results”); Stephan Thernstrom, Diversity and Meritocracy in Legal Education: 
A Critical Evaluation of Linda F. Wightman’s “The Threat To Diversity in Legal 
Education,” 15 CONST. COMMENT. 11, 13–27, 42 (1998) (challenging the results of 
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challenged practice—presumptive deny—serves a legitimate 
educational goal—assuring that students can pass the bar.72  
Furthermore, the challenged action—presumptive deny—“bear[s] 
a manifest demonstrable relationship to classroom education” in 
that students who are admitted to law school affect the 
educational process.73 

Much of the concern about bar passage rate, however, is 
about first time bar passage rates.  Studies show that, out of 
those graduates who do not pass the bar on their first attempt, 
over seventy percent pass on their second attempt and over 
twenty percent pass on their third attempt.74  “Among those 
examinees of color who eventually passed, between 94 and 97 
percent passed after one or two attempts and 99 percent passed 
by the third attempt.”75 

The data show that among minority ethnic groups, some of 
whose members entered law school with academic credentials 
[UGPAs and LSAT scores] substantially below the majority of 
the admitted students, eventual bar passage rates ranged 
between 78 and 92 percent.  These data provide positive support 
both for admission practices that look beyond LSAT scores and 
UGPA to define merit, and for a legal education system that 

 
Linda Wightman’s study and asserting that minorities who are accepted into law 
school with lower UGPA and LSAT scores do not do have as high a bar passage rate 
as their peers with better credentials). But see LINDA F. WIGHTMAN, LAW SCH. 
ADMISSION COUNCIL, LSAC NATIONAL LONGITUDINAL BAR PASSAGE STUDY, at ix, 
77, 80 (1998) [hereinafter WIGHTMAN, BAR PASSAGE STUDY], available at 
http://www.lsacnet.org/lsac/research-reports/NLBPS.pdf (stating that minorities who 
were accepted into law school with lower UGPA and LSAT scores did not perform 
substantially differently and indicating that although the study did find strong 
correlations  between LSAT score and bar passage, approximately sixty-eight 
percent of the outcome related to factors other than LSAT score or GPA); Linda F. 
Wightman, The Threat to Diversity in Legal Education: An Empirical Analysis of the 
Consequences of Abandoning Race as a Factor in Law School Admission Decisions, 
72 N.Y.U. L. REV. 1, 34–39 (1997) (explaining that there is little to no difference in 
the likelihood of passing the bar among students predicted to be admitted to law 
school based on their LSAT scores, and those predicted not to be admitted based on 
their LSAT scores). 

72 See, e.g., Elston, 997 F.2d at 1412; GI Forum, Image De Tejas v. Texas Educ. 
Agency, 87 F. Supp. 2d 667, 679–80 (W.D. Tex. 2000) (reiterating that there exists a 
“legitimate educational goal” where exam scores were “related to the quality the test 
purport[ed] to measure”); Cureton v. NCAA, 37 F. Supp. 2d 687, 697 (E.D. Pa. 1999) 
(indicating that “educational necessity” is a means by which to justify a selection 
process that has an adverse disproportionate effect on a certain group). 

73 Elston, 997 F.2d at 1412 (citation omitted). 
74 See WIGHTMAN, BAR PASSAGE STUDY, supra note 71, at 31. 
75 Id. at viii. 
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adequately services students whose needs and preparations 
vary.76 
Again, correlation is not causation.  Even after combining 

LSAT and law school GPA, the two most significant factors 
correlated with bar passage, studies have found “a considerable 
amount of unexplained variance.”77  Finally, while bar passage is 
a legitimate concern, there are alternatives to raising the rate of 
bar passage without resorting to the draconian measure of not 
admitting students based solely on LSAT and UGPA. 

3.  Justification Based on Desire to Improve Overall Quality of 
Class and Ranking of Law School Is Not an Educational 
Necessity Justifying Discrimination 
In the early 1990s, U.S. News & World Report started 

ranking the top one hundred law schools.  Schools have become 
obsessed with their rankings.  According to some law school 
deans, pressure to raise their ranking in the U.S. News & World 
Report forces them to raise the median LSAT score.78  The 
median LSAT score, however, only makes up 12.5% of the law 
school rankings, and therefore this reaction does not have the 
desired effect.79 

Nevertheless, while improving the overall ranking might 
have other important purposes, it is not a legitimate educational 
necessity.  The law school will not suffer any competitive 
disadvantages in this regard as a result of a higher or lower 
ranking.  Law schools that have similar cut-off policies will face 
the same charges of discrimination and will be required to drop 
the practice.  Thus, all law schools will be on equal footing. 

Moreover, the Supreme Court has rejected use of cut-offs in 

 
76 Id. at 80. 
77 Id. at 39. The article sets forth the “[c]orrelation of selected factors with bar 

examination pass/fail outcome.” Id. at 37. 
78 See Sanda Rodgers, Legal Education: Is it in Crisis?, available at 

http://www.umanitoba.ca/faculties/law/LRI/ Legal_education/rogers.htm (last visited 
Feb. 15, 2006) (discussing the futility in competing with other law schools for the 
higher ranking and opining that such an endeavor is a “waste of pedagogy and 
energy”). 

79 See U.S. NEWS & WORLD REPORT, AMERICA’S BEST GRADUATE SCHOOLS 2006: 
LAW METHODOLOGY (2005), available at http://www.usnews.com/usnews/edu/grad/ 
rankings/about/06law_meth_brief.php (explaining that the law school ratings are 
based upon a weighted average of twelve measures of quality, one of which is the 
selectivity factor, which accounts for twenty-five percent of the overall score and, of 
this twenty-five percent, only half is made up of LSAT scores). 
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an attempt to improve quality or ranking.80  For instance, in 
Griggs v. Duke Power Co., the Supreme Court rejected the 
position that, because a policy requiring a high school education 
serves the business purpose of upgrading the quality of the work 
force, such a policy is justified despite its discriminatory impact 
upon Blacks.81 

According to many deans, “[t]hese ranking systems are 
inherently flawed because none of them can take [the student’s] 
special needs and circumstances into account when comparing 
law schools.”82  Law schools’ policies and practices that use cut-
offs that are virtually absolute are unacceptable because they, at 
best, assess a person in the abstract and ignore that person’s 
ability to be successful.83  Consequently, improving or 
maintaining a ranking is not a compelling educational necessity. 

4.  Justification Based on Reducing Workload Is Not an 
Educational Necessity 
Some faculty members complain that reading so many files 

is onerous and time consuming.  It should go without saying that 
a discriminatory policy or practice should not be adopted for the 
sake of convenience.  Faculty should not limit access and 
opportunity for racial and ethnic minorities because we are 
unwilling to do our job.  Furthermore, as long as we invite 
applications, they should all receive the same careful 
consideration.  It is a markedly different process to have a file 
reviewed and rejected by a faculty committee as opposed to a file 
reviewed and rejected by one person.  Educational necessity does 
not exist here because the challenged practice—presumptive 
deny—does not serve a legitimate educational goal, since 
convenience is not a legitimate educational goal.84  Furthermore, 
 

80 See Griggs v. Duke Power Co., 401 U.S. 424, 431–36 (1971). 
81 See id. 
82 LAW SCH. ADMISSION COUNCIL, DEANS SPEAK OUT, available at 

http://www.lsac.org/LSAC.asp?url=lsac/deans-speak-out-rankings.asp (last visited 
Feb. 15, 2006) (discussing the weight law school applicants should place on the 
published rankings when selecting which law school to attend). 

83 See Griggs, 401 U.S. at 436 (“What Congress has commanded is that any tests 
used must measure the person for the job and not the person in the abstract.”); 
Georgia State Conference of Branches of NAACP v. Georgia,775 F.2d 1403, 1418 
(11th Cir. 1985) (reiterating the conclusion drawn in Griggs). 

84 See, e.g., Elston v. Talladega County Bd. of Educ., 997 F.2d 1394, 1412 (11th 
Cir. 1993); GI Forum, Image De Tejas v. Texas Educ. Agency, 87 F. Supp. 2d 667, 
679 (W.D. Tex. 2000); Cureton v. NCAA, 37 F. Supp. 2d 687, 697 (E.D. Pa. 1999). 
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the challenged action—presumptive deny—does not “bear a 
manifest demonstrable relationship to classroom education.”85 

D.  Given a Legitimate Educational Necessity, Are There 
Alternative Polices, Practices, or Procedures Which Would 
Have a Less Discriminatory Impact? 
This question is relevant only when there is a legitimate 

educational necessity.  If there is no educational necessity, then 
policies, practices, or procedures must be modified or abandoned.  
That is, it is not a remedy to continue the policies, practices, or 
procedures that discriminate by the adoption of mitigating 
practices.  Of the cases offered above—assuring academic 
success, improving bar passage, raising rankings, and making 
the lives of faculty easier—only improving bar passage would be 
justified on the basis of educational necessity and evidence.  Even 
for bar passage, however, there are alternative policies, practices, 
or procedures which would have a less discriminatory impact 
than the use of a cut-off.  In this case, there is an educational 
solution rather than an admission solution to the issue of bar 
passage. 

Sociologist Timothy Clydesdale examined rates of bar 
passage in 1991 and reports that differences in bar passage 
based on race 

cannot be reduced to (1) academic preparation, effort, or 
distractions; (2) instructional or law-school-type characteristics; 
(3) social class; or (4) acceptance of an elitist legal ethos.  
Rather, results suggest that . . . minorities . . . confront 
stigmatization throughout legal education . . . [and] this 
stigmatization is continuous with prior socialization, making 
resistance difficult and consequent impact sizable.86 
In fact, using the Bar Passage study, Professor Clydesdale 

shows that even though bar passage is correlated to final grades, 
minority law students have lower grades than their white 
counterparts, even when controlled for LSAT, GPA, planned 
study hours, and “other critical distractions.”87  Although Black 
law students had the highest levels of self confidence at 
 

85 Elston, 997 F.2d at 1412 (citation omitted). 
86 Timothy T. Clydesdale, A Forked River Runs Through Law School: Toward 

Understanding Race, Gender, Age, and Related Gaps in Law School Performance 
and Bar Passage, 29 LAW & SOC. INQUIRY 711, 711 (2004). 

87 Id. at 754. 
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matriculation, they reported “nearly twice as many experiences 
of race discrimination during law school as any other minority 
group.”88  If entering LSAT and GPA do not account for the gap 
in final grades, perhaps stigmatization and discrimination do.89  
Law schools could change their programs so as to reduce 
stigmatization.  The most effective way of doing so would be to 
increase the number of each racial minority group to a “critical 
mass.”90  In addition, effective academic support programs that 
provide students access to the information stream necessary for 
success are essential. 

Another explanation for the disparate performance of 
minorities on the bar exam is stereotype threat.  According to 
Claude M. Steele’s theory of stereotype threat, members of 
stereotyped groups are especially wary of situations in which 
their behavior can confirm that stereotype.91  The extra pressure 
caused by the fear of reinforcing the negative stereotype 
interferes with performance, resulting in lower scores.92  
Reducing stereotype threats should improve rates of bar passage. 

Even so, there are other ways of improving the likelihood of 
bar passage without limiting opportunity to attend law school, 
such as teaching law students how to pass the bar.  For instance, 
I conducted a supplemental bar passage course for sixteen high-
risk graduates.  Thirteen of these students passed the bar the 
first time; of the three who failed, one developed a chronic illness 
during the bar review, one had family commitments that 
interfered with his participation in the course, and the other 
student admitted that she froze during the test. 
 

88 Id. at 727, 732. 
89 See id. at 745. 
90 Grutter v. Bollinger, 539 U.S. 306, 329–30 (2003) (citation omitted). 
91 See Claude M. Steele, A Threat in the Air: How Stereotypes Shape Intellectual 

Identity and Performance, 52 AM. PSYCHOLOGIST 613, 613–17 (1997) [hereinafter 
Steele, A Threat in the Air]; see also Claude M. Steele & Joshua Aronson, Stereotype 
Threat and the Intellectual Test Performance of African Americans, 69 J. 
PERSONALITY & SOC. PSYCHOL. 797, 797 (1995) [hereinafter Steele & Aronson, 
Stereotype Threat]; Jennifer Steele, Jacquelyn B. James & Rosalind Chait Barnett, 
Learning in a Man’s World: Examining the Perceptions of Undergraduate Women in 
Male-Dominated Academic Areas, 26 PSYCHOL. WOMEN Q. 46, 46–47 (2002) 
[hereinafter Steele et al., Learning in a Man’s World]; Claude M. Steele, Thin Ice: 
“Stereotype Threat” and Black College Students, ATLANTIC MONTHLY, Aug. 1999, at 
44, 46 [hereinafter Steele, Thin Ice]. 

92 See Steele, A Threat in the Air, supra note 91; Steele & Aronson, Stereotype 
Threat, supra note 91; Steele et al., Learning in a Man’s World, supra note 91; 
Steele, Thin Ice, supra note 91. 
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Impressed by these results, the University of Dayton created 
the “Road to Bar Passage” program, which raised the bar passage 
rate of our students with no change in admission standards.  Our 
graduates placed third in the state of Ohio, with an eighty-six 
percent pass rate.  In any case, a manifest relationship with no 
degree of certainty is not acceptable for establishing cutoff 
scores.93  In this case, the correlation between LSAT and first-
time bar passage is not only weak, but also proves that 
educational remedies are more appropriate. 

E.  Summary 
Schools often defend the discriminatory impact of their 

admission policies and practices by arguing that they will 
undertake other actions—such as increasing the pool of Black 
applicants and the yield from applicants with LSATs above 144—
to raise the Black matriculation rate.  Such actions or results will 
not ameliorate the discrimination that occurs due to a practice 
that presumptively denies admission to a disproportionate 
percentage of Black applicants.94 

 [I]rrespective of the form taken by the discriminatory practice, 
an [institution’s] treatment [of others] can be “of little comfort to 
the victims of . . . discrimination.”  [The law] does not permit the 
victim of a facially discriminatory policy to be told that he has 
not been wronged because other persons of his or her race or sex 
[benefited]. That answer is no more satisfactory when it is given 
to victims of a policy that is facially neutral but practically 
discriminatory.95 
Schools that use an admission policy or practice that 

includes a presumptive deny process cannot rebut the 
presumption of discrimination where the school has no legitimate 
justification of the cut-off.  Cutoff scores arbitrarily deny African-
American applicants a fair opportunity to attend law school.  
Even if a law school could show an educational purpose, it must 
prove that the cut-off point selected was superior to any other.96  
 

93 See Cureton v. NCAA, 37 F. Supp. 2d 687, 709 (E.D. Pa. 1999). 
94 See Connecticut v. Teal, 457 U.S. 440, 455 (1982); City of Chicago v. Lindley, 

66 F.3d 819, 829 (7th Cir. 1995) (“[T]he disparate exclusion of minority candidates at 
the first stage of the selection process was not ameliorated by the favorable end 
result because excluded candidates were deprived individually of the opportunity for 
promotion.”); see also Cureton, 37 F. Supp. 2d at 700. 

95 Cureton, 37 F. Supp. 2d at 700 (quoting Teal, 457 U.S. at 455). 
96 See id. at 709 (holding that the association failed to rebut a presumption of 
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Most schools cannot provide such proof.  What’s particularly 
ironic is the assertion of some law school deans that “[t]he idea 
that all law schools can be measured by the same yardstick 
ignores the qualities that make you and law schools unique, and 
is unworthy of being an important influence on the choice you are 
about to make.”97  Surely the idea that all applicants can be 
measured by the same yardstick—namely LSAT/UGPA—ignores 
the qualities that make each applicant unique. 

II. SYSTEMIC RACISM AND MISUSE OF THE LSAT 
Whatever the reason law schools choose to implement LSAT 

“presumptive deny” practices, it is completely unacceptable to 
have policies and practices that effectively discriminate against 
Blacks, Latinos, Asians, and Native Americans.  For one reason, 
minorities are seriously under-represented in the legal 
profession.  For instance, even though Blacks represent thirteen 
percent of the population of the United States, they are only four 
percent of the nation’s lawyers.98  This lack of representation has 
far-ranging effects, including limited access to power.  It is no 
secret that most of the power brokers in the United States are 
lawyers.  Even more significant is the growing distrust of the 
legal system by racial minorities, mainly because of the dearth of 
lawyers and judges that look like them.99 

The misuse of the LSAT is not just an example of 
institutional racism; it is also an example of systemic racism, 
because law schools, the ABA, and the American Association of 
Law Schools (“AALS”) are complicit in the misuse of the LSAT.  A 
change in any one of these institutions—law school deans and 
faculty, the ABA, and the AALS—could improve the entire 
system. 
 
discrimination by any showing that the selected cut-off point was better than any 
other for furthering its legitimate purpose of increasing graduation rates of student 
athletes). 

97 LAW SCH. ADMISSION COUNCIL, DEANS SPEAK OUT, available at 
http://lsac.org/LSAC.asp?url=lsac/ deans-speak-out-rankings.asp (last visited Feb. 
15, 2006) (encouraging law school applicants to explore the unique factors of each 
law school they are considering rather than choosing a law school based upon the 
school’s commercial rankings). 

98 See COMM’N ON RACIAL & ETHNIC DIVERSITY IN THE PROFESSION, AMERICAN 
BAR ASS’N, STATISTICS ABOUT MINORITIES IN THE PROFESSION FROM THE CENSUS 
(2000), available at http://www.abanet.org/minorities/links/2000census.html. 

99 See Judge Tyrone E. Medley, Utah Task Force On Racial and Ethnic Fairness 
in the Legal System, 11-May Utah B.J. 38, 41 (May, 1998). 
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The primary culprits in the discrimination against Blacks 
are law school deans and faculty.  Law schools could reject the 
LSAT as the decisive or the “trump” factor in admissions.  A 
“trump” factor is one that outweighs all others, such as high 
GPA, a graduate degree, extensive professional or volunteer 
experience, the overcoming of hardships, or contribution to 
diversity of the profession.  Finally, all files that are not 
presumptively admitted should receive the same full file review.  
This review would balance a broad range of factors important to 
producing ethical, competent attorneys, including the diversity of 
the class and the profession. 

The ABA could refuse to accredit schools that use any 
admission policy or practice that has the effect of racial 
discrimination, including those policies and practices which use a 
“presumptive deny” cut-off that is inconsistent with actual or 
projected ability to perform, and which have the effect of 
discrimination.  Furthermore, since many factors unrelated to 
law school contribute to bar passage, the ABA could also focus 
bar passage reporting on the ultimate bar passage rate by having 
schools report bar passage rate one to two years after their 
students graduate. 

The AALS, like the ABA, could refuse membership to law 
schools that misuse the LSAT and discriminate against 
minorities. 

The secondary players that indirectly affect law schools 
policies and admissions are:  (1) U.S. News & World Report; (2) 
university and college leaders; (3) state supreme courts; and (4) 
national and state civil rights organizations. 

U.S. News & World Report could integrate diversity as a 
primary part of its ranking system.  As a result, law schools 
would be as concerned about diversity as they are about 
increasing LSAT scores.  U.S. News could also stop using the 
LSAT of the lower 25% of the class in its calculations. 

University and college leadership could assert their 
commitment to diversity and social justice by recognizing the 
existence of institutional racism and enforcing anti-
discrimination policies. 

State supreme courts could adopt the Wisconsin approach 
and admit to the bar any student that graduates from an 
accredited state law school.  This would remove bar passage as 
an excuse for not admitting students.  Furthermore, the state 
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supreme courts could refuse to accredit any state school whose 
admission policies and practices have the effect of discriminating. 

National and state civil rights organizations—such as the 
NAACP Legal Defense and Educational Fund, The Equal Justice 
Society, The Mexican American Legal Defense and Educational 
Fund, The Puerto Rican Legal Defense and Educational Fund, 
Asian American Legal Defense Fund, and Native American 
Rights Fund—could investigate this practice as a potential 
violation of state and federal civil rights.  These organizations 
could actively pursue litigation as a mechanism to put a stop to 
the practice.  Law schools seem to be particularly concerned 
about law suits by White students.  They need to be equally 
concerned about law suits from Blacks and other minorities.  The 
LSAC could report LSAT scores to law schools in traditionally 
statistical significant score bands (ninety-five or ninety-nine 
percent probability). 

A commitment to justice requires a commitment to diversity 
and requires us to achieve our goals in a way that will continue 
to allow us to meet those commitments.  Those commitments 
cannot be relegated to the back burner.  The goal of admitting a 
quality student body means that we need to go well beyond easy 
decisions, like looking exclusively or primarily at the LSAT and 
UGPA.  Every applicant is entitled to a total file review based on 
the same criteria:  academic background, experience, service, 
achievements, hardship overcome, and potential to contribute to 
diversity. 

CONCLUSION 
The admission practice of law schools has resulted in serious 

underrepresentation of minorities in general, and specifically, 
Black and Mexican Americans.  In a 2003 report of the ABA 
Commission on Racial and Ethnic Diversity in the Profession, the 
Commission noted: 

Total minority representation in the profession currently is 
about 10 percent.  Combined African American and Hispanic 
representation among lawyers was 7 percent in 1998, compared 
to 14.3 percent among accountants, 9.7 percent among 
physicians, 9.4 percent among college and university teachers, 
and 7.9 percent among engineers.  The only professions with 
lower levels of minority representation were dentists (4.8 
percent) and natural scientists (6.9 percent).  The United States 
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population is projected to be almost 60 percent “minority” by 
2050.100 
Without a substantial improvement we will not be a multi-

racial society where all groups are fairly represented—we will 
instead be a de facto South African Apartheid, where the power 
and control of society is disproportionately held by the White 
minority.  If we don’t want our grandchildren to live in that kind 
of society, efforts to have racial minorities fairly represented 
must start immediately. 

This paper objects to the use of cut-off scores, or any 
admission process that has a disparate impact on Blacks and 
other minorities.  According to LSAC: 

Cut-off LSAT scores (those below which no applicants will be 
considered) are strongly discouraged.  Such boundaries should 
be used only if . . . [there is] clear evidence that those scoring 
below the cut-off have substantial difficulty doing satisfactory 
law school work . . . . Significantly, cut-off scores may have a 
greater adverse impact upon applicants from minority groups 
than upon the general applicant population.101 
Further, LSAC asserts that “[t]hose who set admission 

policies and criteria should always keep in mind the fact that the 
LSAT does not measure every discipline-related skill necessary 
for academic work, nor does it measure other factors important to 
academic success”102 and “[s]chools currently using the 
[presumptive system] are encouraged to modify it because such 
methods may be using the LSAT score incorrectly.”103 

Most law schools, like the University of Dayton, have clear 
and consistent evidence that many students with LSAT scores 
that fall below their cut-off can successfully complete law school 
 

100 See, e.g., CHAMBLISS, supra note 1 (providing the status of minority 
populations in the legal profession). 

101 See LAW SCH. ADMISSION COUNCIL, supra note 40 (urging law schools to use 
the LSAT wisely and not as the sole determinate of a candidate’s admission or 
denial). 

102 LAW SCH. ADMISSION COUNCIL, LSAT SCORES AS PREDICTORS OF LAW 
SCHOOL PERFORMANCE, available at http://www.lsac.org/ lsac.asp?url=/additional-
info/lsat-scores-as-predictors.asp (last visited Feb. 15, 2006) (discussing the 
limitations of the LSAT and encouraging law schools to use other factors in addition 
to the LSAT in making admission decisions). 

103 LAW SCH. ADMISSION COUNCIL, NEW MODELS TO ASSURE DIVERSITY, 
FAIRNESS, AND APPROPRIATE TEST USE IN LAW SCHOOL ADMISSIONS 20, 21 (1999), 
available at http://academic.udayton.edu/race/03justice/legaled/lsa%20practices.pdf 
(exploring possible issues with overdependence on the LSAT by law school 
admissions committees). 
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and become fine representatives of the legal profession.  Law 
schools have many competing objectives and we should not let a 
measure of skills that is as imperfect as the LSAT dominate 
admission decisions.  We certainly should not tolerate, much less 
engage in, any institutional or systemic racism. 
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APPENDIX A 
PROPOSAL TO MODIFY ABA STANDARDS 

PURSUANT TO GRUTTER 

FOREWORD 
The proposal below was submitted by Gary Palm, Vernellia 

Randall, José Roberto Juarez, Antoinette Sedillo López, and 
Peter Joy to ABA Section of Legal Education and Admissions to 
the Bar on January 31, 2005. 

PROPOSAL 
The ABA Standards have language that indicates a strong 

commitment to diversity.  However, the drop in Black/African 
American and Chicano/Mexican American admissions, as 
reported by LSAC, suggests a need to provide more guidance to 
schools in meeting the goals of non-discrimination and diversity.  
Thus, we propose the following changes. 

Modify ABA Standard 210 by adding new Interpretation 
210-5 and 210-6: 

 
Interpretation 210-5 

Schools shall not use an admission policy or practice that has 
the effect of discriminating on the basis of race, color, religion, 
national origin, sex, or sexual orientation unless that policy or 
practice has been proven by objective evidence to be valid and 
reliable in assessing an applicant’s capability to satisfactorily 
complete the school’s educational program.  Policies and practices 
adopted to increase a critical mass of traditionally discriminated 
against minorities do not violate this Interpretation. 
STANDARDS FOR APPROVAL OF LAW SCH. & INTERPRETATIONS § 
210 (2005), available at http://www.abanet.org/legaled/ 
standards/chapter2.html (last visited Feb. 15, 2006). 

EXPLANATION 
Law school admission policies and practices are driven by 

many different goals and objectives, including increasing rank 
and reducing workload.  For instance, most law schools have set 
a presumptive deny cut-off score as a means of increasing the 
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median LSAT for the lower twenty-five percent of the class as a 
method to increase ranking in the U.S. News & World Report or 
as a mechanism to control the faculty workload.  For many law 
schools, LSAC correlation studies document that students with 
LSAT scores below the school’s designated cut-off score are 
capable of satisfactorily completing the law school’s educational 
program.  Yet, because of the presumptive deny process, 
applicants below the cut-off do not get the same consideration as 
applicants above it.  Minorities in general, and Blacks and 
Latinos specifically, are disproportionately denied effective 
consideration for law school.  Finally, such use of the LSAT is 
inconsistent with LSAC policies: 

 Cut-off LSAT scores (those below which no applicants will be 
considered) are strongly discouraged.  Such boundaries should 
be used only if the choice of a particular cut-off is based on a 
carefully considered and formulated rationale that is supported 
by empirical data, for example, one based on clear evidence that 
those scoring below the cut-off have substantial difficulty doing 
satisfactory law school work. 

LAW SCH. ADMISSION COUNCIL, CAUTIONARY POLICIES 
CONCERNING LSAT SCORES AND RELATED SERVICES, available at 
http://www.lsacnet.org/lsac/publications/cautionarypolicies2003.p
df (rev. ed. 1999). 

Interpretation 210-6 
A law school shall not use individual test scores in making 
decisions regarding admissions; the school may only rely on a 
statistically significant range of scores in making individual 
admissions decisions. 

EXPLANATION 
Many schools make decisions using an applicant’s individual 

score, presumptively admitting one applicant and sending 
another applicant for committee review based on nothing more 
than a one (1) point difference in LSAT.  Relying on individual 
test scores for admission rather than a score band is a misuse of 
the test. 

According to LSAC Cautionary Policies, “Scores should be 
viewed as approximate indicators rather than exact measures of 
an applicant’s abilities.  Distinctions on the basis of LSAT scores 
should be made among applicants only when those score 
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differences are reliable.”  Id.  LSAC advises the use of a score 
band, which is a range of scores that has a certain probability of 
containing the test taker’s actual proficiency level.  A seven point 
score band reported for the LSAT includes the test taker’s actual 
proficiency level in approximately sixty-eight percent of cases.  In 
other words, there is a thirty-two percent level of confidence that 
the test taker’s true score actually falls outside the band.  In 
plain English, for applicants who score a 150, there is a sixty-
eight percent probability that their actual skill level is between a 
147 and a 153.  Generally, social scientists recognize that a 
statistically significant range is a ninety-five percent probability.  
For the LSAT to have a ninety-five percent probability of 
certainty, the range would be fourteen points so that for 
applicants who score 150, their skill level is actually between 143 
and 157.  For a percent probability of certainty, the range would 
be twenty-one points so that for applicants who score 150, their 
actual skill level falls somewhere between 140 and 160.  Thus, a 
single score is almost meaningless for making distinctions among 
students.  Using single scores instead of a score band is not a 
proper use of the test and is especially harmful because of the 
undue weight it is given; in many cases, one’s LSAT score is the 
controlling factor, although the LSAT has only moderate 
predictive value. 

Modify ABA Standard 211 
Insert the following language at the beginning of 211: 

A sound legal education policy requires that each school shall 
have a critical mass of African Americans, Native Americans, 
Latino Americans, Pacific Island Americans and Asian 
Americans and other traditionally discriminated against 
minorities 

Insert the following language at the beginning of 
Interpretation 211-1: 

The law school’s admissions policy and practices shall strive to 
admit a student body which promotes cross-cultural 
understanding, helps break down racial stereotypes, and enables 
students to better understand persons of different races, ethnic 
groups and cultures, as recognized in Grutter v. Bollinger, 539 
U.S. 306, 319, 330 (2003). 
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EXPLANATION 
The ABA has established that racial diversity in the 

profession is important to society.  Diversity is also important to 
the education of all law students.  As Grutter recognizes, 
diversity promotes cross-cultural understanding, helps break 
down racial stereotypes, and enables students to understand 
better persons of different races.  Requiring law schools to adopt 
admission practices and policies that are consistent with Grutter 
will help assure that law students will be trained to live and 
work effectively in a multiracial society.  It will also help to 
assure that we rapidly move to a more diverse profession.  For 
these goals to be met, however, there must be a “critical mass” of 
traditionally discriminated against minorities.  Put simply, a 
critical mass is the point at which the presence of minorities 
traditionally discriminated against really begins to make an 
impact on the education of all law students, on the profession, 
and ultimately on society. 

Modify ABA Interpretation 503-2 as follows: 
This Standard does not prescribe the particular weight that a 

law school should give to an applicant=s admission test score in 
deciding whether to admit or deny admission to that applicant.  A 
law school shall use an admissions test in a manner that 
conforms to the standards prescribed by the testing agency, and 
shall comply with the testing agency’s recommendations 
regarding the appropriate use of the test in connection with a 
sound admissions policy.  Other relevant factors that may  must 
be taken into account include undergraduate course of study and 
grade point average, relevant demonstrated skills, and obstacles 
overcome, and potential to add to the diversity of the law school 
community and the profession. 

EXPLANATION 
Many law schools use the LSAT as the primary factor in 

admission.  This is evidenced by admission practices that admit a 
person with a high LSAT and a low UPGA but will not admit the 
reverse—an applicant with a low LSAT and a high UGPA.  This 
practice contradicts LSAC policies.  For instance, in LSAC’s 
Cautionary Policies Concerning LSAT Scores and Related 
Services, LSAC cautions that: 
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[t]he LSAT should be used as only one of several criteria for 
evaluation and should not be given undue weight solely because 
its use is convenient.  Those who set admission policies and 
criteria should always keep in mind the fact that the LSAT does 
not measure every discipline-related skill necessary for 
academic work, nor does it measure other factors important to 
academic success. 

LAW SCH. ADMISSION COUNCIL, CAUTIONARY POLICIES 
CONCERNING LSAT SCORES AND RELATED SERVICES, available at 
http://www.lsacnet.org/lsac/publications/cautionarypolicies2003.p
df (rev. ed. 1999) (emphasis added). 

Law schools should be required to demonstrate that they 
give due consideration to other factors, including the potential to 
add to the diversity of the law school community and to the 
profession. 
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APPENDIX B 
ADVICE TO MINORITY APPLICANTS 

Until institutions take steps to eliminate institutional 
racism, minority applicants who have been denied admission 
should ask the following questions: 

 
• What is the school’s admission policy? 

 
• Does the school use an LSAT-based admissions grid? 

 
• Why was I denied admission, and please include a 

discussion of where I fell on the grid? 
 

• Who reviewed my file, and what factors contributed to my 
denial? 

 
• If you had special circumstances, how did special 

circumstances (such as disadvantage or hardship, 
working during college, graduate education, first 
generation college, more than ten years since college, 
military experience, international experience, etc.) factor 
into the school’s decision? 

 
• To what extent is the school committed to diversity? In 

previous years, how many members of my minority 
group applied? How many were ultimately denied? 
(Remember, applicants who are wait-listed and never 
admitted are counted as denied.) 

 
• Could I have been discriminated against? 
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APPENDIX C 
ADVICE TO LAW PROFESSORS, ATTORNEYS, AND OTHER 

INTERESTED PARTIES 

Those of us who are interested in a fair and equitable legal 
system should be very concerned.  The impact of discriminatory 
law school policies and practices may do more to limit minority 
access to the legal profession than any reversal of affirmative 
action. 

Lawyers, judges, and community activists can take certain 
actions to hold the law school in his/her city, state, or alma mater 
accountable, including the following: 

 
• Demand that the school have a student body that reflects, 

at a minimum, the racial diversity of the nation 
generally, and preferably the racial diversity of the 
region. 

 
• Form a group to monitor your local or state school, or alma 

mater. 
 

• Ally yourself with supportive members of the law school 
faculty; for references, contact the Society of American 
Law Teachers. 

 
• Protest the presumptive practice, and any presumptive cut-

off that is not based on students’ documented inability to 
perform well in a particular law school. 

 
• Protest any admission practice that does not provide the 

same full file review to all applicants.  That review 
should be done by the entire admission committee and 
not just by one or two admission professionals. 

 
• Do not accept attempts to increase the number of minority 

students who are coming to the particular school 
through the use of scholarships, etc. (increasing the 
yield) without changes in presumptive deny policy and 
practice (decreasing opportunities). 

 
• Ask for data, including the school’s LSAC First Year 

Correlation Studies. 


