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The present appeal requires the Court to condmgeiotlowing two issues: 1) whether the
recently-enacted consumer protection provisionsthef Bankruptcy Abuse Prevention and
Consumer Protection Act (“BAPCPA”) unconstitutiolgabbridge the free speech rights of
attorneys representing consumer debtors; and 2)hehéhe section 362 automatic stay permits
lawyers representing consumer chapter 7 debtocsltect fees incurred for bankruptcy-related
services that are performed after the filing of thapter 7 petition. Both issues were resolved in
favor of the chapter 7 debtor’s attorney belowr the reasons explained below, we disagree on

both points and reverse.



Factual Background and Procedural History

This appeal arises out of a chapter 7 bankruptse dded in November of 2005 by
attorney Paul Hage on behalf of his then clientghen Cannella. This appeal arose from a
summary judgment order and there is no dispute #etrelevant facts.

Cannella, a resident of the State of Bliss, apgred attorney Hage for bankruptcy
advice after being laid-off in late October fronT ljeb as a ticket agent with Northwest Airlines.
Since she barely missed the mid-October deadlindiling under the former, more lenient,
version of the bankruptcy law, Hage evaluated ftemson under the BAPCPA amendmehts,
which impose a “means test” for determining elilifipifor chapter 7 bankruptcy relief.

Hage determined that chapter 7 relief would beentmneficial to Cannella than chapter
13 relief because her unsecured debts greatly exceedediligr o pay, she had an uncertain
employment future with an airline that was itselfdankruptcy, and she did not own a home or
have substantial non-exempt assets. The new BAP®@Rans test” presented a difficulty,
however, because under its formula Cannella hadoappately $400 of monthly disposable
income, triggering a presumption of “abus&eell U.S.C. §707(b)(2.

One of the expenses that may be deducted frorerdumonthly income under the means

test is the monthly payment on any secured déeell U.S.C. 8707(b)(2)(A)(iii). At the time

! Although a few provisions had different effective dates,Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005, Pub. L. No. 109-8, 119 Stat(Z®5), applied to cases filed on or after October 17,.2005
2 While a chapter 7 debtor must turn over non-exempt assetdgbtor receives a discharge of most debts and does
not have to commit future earnings to the repaymentschdirged debts. In contrast, a chapter 13 debtor ggnerall
is required to devote all disposable income over five yeaagépayment plan.

% The means test deducts certain allowed expenses from the'si&hiarent monthly income” to determine how
much disposable income the debtor could afford to repaytaredh a chapter 13 plan. Since Cannella’s income
exceeded the median income for her state and family size, #rendwition that she had more than $200 in monthly
disposable income raised a presumption of abuse that Vikelid result in dismissal of a chapter 7 petition. Since
current monthly income is based on the average income @/pa#t six months, Cannella was deemed to have
disposable income notwithstanding her recent lay off.
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Cannella approached Hage, she owned a nine yedfanldl Taurus that was fully paid for.
Although she did not have any car payments, thewas in poor condition and subject to
periodic mechanical breakdowns. Problems withdaethad caused her to miss work on several
occasions, resulting in disciplinary action by hemployer and making her uncertain
employment situation even more precarious. Hagésad Cannella to trade-in her Taurus and
purchase a reliable new car on credit before fifmrgbankruptcy. He told her that the purchase
of a basic reliable car on the eve of bankruptcyldaot likely be viewed as an abuse by the
local bankruptcy judge because it was a reasorsabfeto take to protect her job and her ability
to support herself in the future. He further aéd her that she might not be able to purchase a
car on credit after filing bankruptcy, or might tlearged a much higher interest rate, should her
old vehicle need to be replaced in the near futlttege also stated that the monthly payments on
the new secured automobile debt could be dedunbed tier disposable income and would make
it possible for her to pass the means test andhegeter 7 instead of chapter 13. Although Hage
testified in his deposition that each of thesedectvere reasons why he advised Cannella to
incur a new automobile loan, he admitted that haldvaot have advised Cannella to purchase a
car on credit if she had not been planning tolddekruptcy.

Hage generally charges $1,000 in attorney'’s feesepresenting debtors in chapter
7 bankruptcy cases. Hage and Cannella enteredaim&iention agreement on November 10,
2005, whereby Hage agreed to represent Cannelkll inspects of her chapter 7 case and
Cannella agreed to pay his $1,000 fee. Since dlanwas unable to pay the entire fee, the
contract allocated the fee between prepetitionpaosd-petition services and required an advance

payment of $600 to cover the fees incurred in ditpe consultation and the preparation and



filing of the petition and related schedules. Galampaid Hage $600 in cash. The remaining

$400 in fees for work to be performed post-petiticas represented by four post-dated checks of
$100 each, drawn on Cannella’s checking accountiatetl December 1, 2005, January 1, 2006,
February 1, 2006, and March 1, 2006. Hage and €knagreed that Hage would cash the

checks on their respective dates for his postipetitepresentation of her during those time

periods.

After her initial consultation with Hage, Cannettaded in her old car and purchased a
new 2005 Nissan Sentra on credit. As agreed, lHagefiled her petition under chapter 7 in the
United States Bankruptcy Court for the Northerntiis of Bliss. After the filing, Hage
continued to render legal services to Cannella.rdfpeesented her at the section 341 meeting of
creditors and followed up by communicating with tenkruptcy trustee to answer his questions
about Cannella’s petition. No party moved to disniger case for abuse under section 707(b).
With Hage’s assistance, Cannella entered into d#fimaation agreement for the car loan
pursuant to section 524(c) of the Bankruptcy Cbdeage cashed the December and January
checks as agreed. The funds in her checking atdbah were applied to those checks
represented wages earned by Canella after the dgatokrfiling.

Shortly thereafter, Cannella and Hage had a talbat over her desire to reaffirm another
debt, the secured debt for her wide-screen HDT\ageHtestified that he did not believe that
Cannella had the ability to make the payments &medefore he could not sign the attorney
declaration that the agreement did not impose au@iardship on her as required by section

524(c)(3). Cannella became angry and fired Hageeasittorney. Hage returned the uncashed

* By reaffirming the debt, Cannella will remain obligatedthe automobile loan notwithstanding her chapter 7
discharge.
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February and March checks to Cannella.

Cannella then retained attorney Jon Finelli toresent her in connection with her
bankruptcy case. Finelli filed the instant adeeysaction against Hage seeking recovery of all
fees paid to Hage by Cannella. Cannella’s compkseerted two theories of recovery. Count |
of her Complaint sought recovery of all fees paidHage, plus reasonable attorneys fees and
costs for this action, under new section 526(c)(®).support of her claim, she alleged that Hage
violated section 526(a)(4) by advising her to abthie car loafi. Section 526(a)(4), a provision
added by BAPCPA, provides, in relevant part:

(a) A debt relief agency shall not —

*kk

4) advise an assisted person or prospectivetadgperson to incur more debt
in contemplation of such person filing a caseaurttis title or to pay an
attorney or bankruptcy petition preparer feetwrge for services as part
of preparing for or representing a debtor imsecunder this title.

11 U.S.C. 8526(a)(4).
Count Il of Cannella’s complaint seeks recoverytiod $200 collected by Hage by
cashing the post-dated checks. Cannella allegatdHhge willfully violated the section 362

automatic stay by cashing those checks after hapteh 7 petition was filel. She seeks

® Section 526(c)(2) provides:

(2) Any debt relief agency shall be liable to an assistesbpan the amount of any fees or
charges in connection with providing bankruptcy assistansado person that such debt
relief agency has received, for actual damages, and for reasonateyattfees and
costs if such agency is found, after notice and a headrave-

(A) intentionally or negligently failed to comply witlny provision of this section,

section 527, or section 528 with respect to a case or progagattier this title

for such assisted person ....
11 U.S.C. § 526(c)(2). Although section 526(c)(2npies recovery of actual damages, Cannella does not allege
that she was damaged and merely seeks recovery of amounts Baige, plus costs and attorney’s fees.
® cannella initially alleged that the retention agreement aldateibsection 526(a)(4) by inducing her to incur a
debt owed to Hage for his chapter 7 attorney’s fee. Shedbhg@sirsued that theory on appeal and we do not address
it.
" canella alleges that cashing the checks constitutes an actitt eaflaim against the debtor that arose before the
commencement of the case in violation of section 362(a)(Bho¥gh section 362(b)(11) permits the presentment
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recovery of the $200, plus punitive damages, cestd attorneys fee pursuant to section
362(k)(1)®

After discovery, Hage moved for summary judgmemtboth counts. With respect to
Count |, Hage admitted that section 526 appliedabse he was a “debt relief agertcghd
Cannella was an “assisted person,” but he assevaethe prohibition against advising a client to
incur additional debt was an unconstitutional iestm on protected professional speech under
the First Amendment. With respect to Count Il, Hagserted that the section 362 stay did not
apply to attorney’s fees owed to a chapter 7 dé&badtorney for services rendered post-petition.
The parties stipulated that Hage’'s fee was reasenafd that the post-petition services he
provided to Cannella were worth at least $200.

On June 12, 2006, the Honorable Richard CorbitddinStates Bankruptcy Judge for the
Northern District of Bliss, granted Hage’s motiata both counts. Cannella appealed, and the
District Court affirmed without opinion. This aggl followed.

. Discussion
As a preliminary matter, a court of appeals regi¢he grant or denial of a summary

judgment motion under @ novostandard of review, applying the same legal stahdtlized

of a negotiable instrument, Hage does not contend, mubd be, that cashing these checks comes within the narrow
confines of that exception to the automatic st&ge3 Collier on Bankruptcy  362.05[11] (18&d. rev. 2005)
(noting that the section 362(b)(11) exception to the ‘ftagmits the presentment of the instrument, which may
enable the holder to enforce the instrument against secondagrsf but does not authorize enforcement against
the debtor).
8 That section provides:
Q) Except as provided in paragraph (2), an indivichjated by any willful violation of a stay
provided by this section shall recover actual damages, incledistg and attorneys’ fees, and, in
appropriate circumstances, may recover punitive damages.
11 U.S.C. §362(k)(1).
° We note that the lower courts are split on the questiovhether the “debt relief agency” definition includes
attorneys.Compare In re Attorneys at Law and Debt Relief Agen8ig3 B.R. 66, 69 (S.D. Ga. 2005) (holding that
debtor attorneys are not debt relief agencigih Olsen v. Gonzale850 B.R. 906, 912 (D. Or. 2006) (stating that
definition includes debtor attorneys).
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by the court belowKruchowski v. Weyerhaeuser C446 F.3d 1090, 1092 (10th Cir. 2006).
See also Enzo Biochem, Inc. v. Gen-Probe #f4 F.3d 1276, 1280 (Fed. Cir. 2005) (“We
review a district court’s grant of summary judgmefthout deference, reapplying the same
standard used by the district court”) (citation tted). To that end, summary judgment is
appropriate “if the pleadings, depositions, answelsaterrogatories, and admissions on file,
together with the affidavits, if any, show thatré no genuine issue as to any material fact and
that the moving party is entitled to a judgmenaasatter of law.”SeeFed. R. Civ. P. 56(c). In
this matter, there are no genuine issues of mafadtin dispute; consequently, the court is only
charged with the task of determining whether tHestantive law was correctly applied by the
lower court. Kruchowskj 446 F.3d at 1092.

A. Reasonable Ethical Restrictionson Lawyer Speech are Constitutional

Notwithstanding the dissent’s “sky is falling” tec, this case involves nothing more
than an ethical rule imposed on those engageckibubkiness of representing unsophisticated
consumers in bankruptcy cases. It regulates thdua of “debt relief agencies,” a term that
includes, but is not limited to, attorneys. Thiemls in these cases often are in desperate straits
and easily fall prey to the schemes devised byrupsitous attorneys, bankruptcy petition
preparers, debt repair agencies and assorted dthieg to separate our most destitute citizens
from their last dollars. These abuses are wellidwnted and cry out for a respofseSection

526(a)(4), at issue here, is but one small paat@mprehensive package of consumer protection

19 Pro-bono attorneys and not-for-profit legal service pters are excluded from the “debt relief agency” definition
and thus are not subject to these regulati@exl1 U.S.C. § 101(12A).

" The United States Trustee’s Civil Enforcement Initiativesistently identified problems such as debtor
misconduct and abuse and misconduct by attorneys andpotiiessionals SeeJ. Christopher MarshalGivil
Enforcement Initiative: An Early Repoi. Nat'| Ass’n Bankr. Tr. 39 (Fall 2002).
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regulations ensuring that honest but unfortunabéaite, often already victims of easy credit
scams, are not victimized again by the very prodesds they turn to for help.

Hage must rely on a facial challenge to the cartiality of section 526(a)(4f. Hage
could not prevail on a challenge to the provisias applied” to the specific speech involved
here because his scheme to circumvent the medris/tadvising Cannella to purchase a new
car on credit is the very conduct Congress progarlyeted by the section 526(a)(4) prohibition
on advising clients to incur additional debt in mamplation of bankruptcy. Not only did Hage’s
advice subvert Congress’ intent, it put Cannellgraat risk of being denied relief on the ground
thatshecommitted bankruptcy abuse -- when all she did fobsw the advice of her lawyer.
While an injured client might have a malpracticairwi, BAPCPA gives clients an alternative,
more efficient and more effective remedy. In additthe statute goes further and seeks to
preventthe injury by imposing a penalty on those who giueh improper advice, providing for
forfeiture of fees and a punitive damage recowehgther or not the client suffers injury. This
“private attorney general” structure of imposingtatutory penalty, actual damages and
attorney’s fees is a common feature of consumeeption legislation and helps enforce the
regulation.

The section is not unconstitutional. While thesEAmendment to the Constitution
guarantees freedom of speech, its application wmrthe nature of the speech involved and the

context in which it is applied. Restrictions orrg@gpeech in a non-commercial context are

12 Hage’s arguments do not even approach the high threstplited to succeed on a facial challen§ee Sabri v.
United States541 U.S. 600, 609, 124 S.Ct. 1941, 1948, 158 2&891 (2004)see alspErwin Chemerinsky,
Constitutional Issues Posed in the Bankruptcy Abuseetimn and Consumer Protection Act of 2009 Am.

Bankr. L.J. 571, 579 (2005) (stating that challengerhaile little success in invalidating a statute as facially idvali
because the challenger must prove that there is no situatioa thieeact would be valid).
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subject to a strict scrutiny test and rarely paastaer. See Sable Commc’ns of Cal., Inc. v. FCC,
492 U.S. 115, 126, 109 S.Ct. 2829, 2837, 106 LAEEA2(1989) In contrast, ethical rules that
limit attorney speech are measured under the leggiag “intermediate scrutiny” standar8ee
InreR.M.J.,455 U.S. 191, 203-04, 102 S.Ct. 929, 937-38, 7H12& 64 (1982). That standard
balances the First Amendment rights of attorneysresj the government’s legitimate interest in
regulating the activity in question and permitssa@able regulations that are narrowly tailored
and necessary to achieve a legitimate governmengaest. See Gentile v. State Bar of Nev.
501 U.S. 1030, 1075, 111 S.Ct. 2720, 2745, 115 .PdEE88 (1991).

Lawyers occupy a unique position in our systenot dhly are they representatives of
and advocates for their clients, but they are aficers of the court who bear special
responsibility for ensuring the integrity and faass of our judicial systenSee Oharalik v. Ohio
State Bar Ass’436 U.S. 447, 460, 98 S.Ct. 1912, 1920, 56 L.&d44 (1978) (noting that
lawyers are “assistants to the court in searchjastasolution to disputes”). The governmental
“interest in regulating lawyers is especially grsiace lawyers are essential to the primary
governmental function of administering justic&soldfarb v. Va. State Ba#21 U.S. 773, 792,
95 S.Ct. 2004, 2016, 44 L.Ed.2d 572 (1975). Tpexgl role requires that speech rights be
balanced against the government’s interest in praggethe integrity of the judicial process.
Under the intermediate scrutiny standard applicablawyer ethical rules, section 526(a)(4)
reflects a “constitutionally permissible balancedugse it (1) serve[s] the State’s legitimate
interest in regulating the activity in question g&jlimposed only narrow and necessary

limitations on speech.Gentile 501 U.S. at 1075, 111 S.Ct. at 2745, 115 L.E@&®I
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Undoubtedly, the government’s interest in presgnthe integrity of the judicial system
is a substantial one. The speech limitation iniese&26(a)(4) does not violate the First
Amendment because incurring debt that is fraudwdetitat is abusive because it is intended to
undermine the bankruptcy process is impermissiBl@rohibition on advice to incur such debt
serves the government’s legitimate interest in @néng officers of the court, such as lawyers,
from encouraging their clients to abuse the bartksuprocess.

Hage cites several situations where giving adiodacur additional debt would not be
abusive and he argues that the alleged overbredatile section chills protected speech. Several
lower courts have relied on similar arguments tikkestdown the provisionSee Milavetz, Gallop
& Milavetz P.A. v. United State2006 WL 3524399 at *4 (D. Minn. Dec. 7, 2006Yi{ghg
down section 526(a)(4) as overbroad®jotes v. Martini352 B.R. 17, 24 (D. Conn. 2006)
(same)Olsen 350 B.R. at 916 (saméjersh v. United State847 B.R. 19, 25 (N.D. Tex. 2006)
(same). Most of Hage's examples depend upon @eatdsg of the statute. The provision does
not impose a blanket prohibition on advice to inadditional debt in advance of bankruptcy, but
merely prohibits advice to incur additional delst iontemplation of bankruptcy.” By restricting
the provision to situations where the planned baptiy filing is the reason for the advice, the
section is appropriately tailoréd. Although Hage asserts various non-bankruptcyoresagor
advising Cannella to purchase a new car on creeligdmits that he would not have given that

advice had she not planned to file bankruptcy. éagdvice was designed to game the means

3 Not only is this a natural reading of the statutory i, but it avoids the constitutional iss$ee Edward J.
DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constrafles Council485 U.S. 568, 575, 108 S.Ct. 1392, 1397, 99
L.Ed.2d 645 (1988}holding that statutes should be construed to avoid itatshal challenge).
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test and subvert the Bankruptcy Code’s goal ofiregua fair repayment of debt by those
debtors who have the ability to do so. This istiipe of improper lawyer speech that
undermines the integrity of the bankruptcy proaess that Congress legitimately can prohibit.
Even if there may be some rare situations wherioses46(a)(4) applies to non-abusive
speech? the intermediate scrutiny test does not requiperéect fit but merely a reasonable one.
See Board of Trustees of the State Univ. of N.Fox.492 U.S. 469, 480, 109 S.Ct. 3028, 3035,
106 L.Ed.2d 388 (1989). Section 546(a)(4) impasasonable limitations on lawyer speech that
are narrowly tailored and necessary to preventienad the means test and to protect clients
from the negative consequences of following suchcad As such, the provision is
Constitutional.

B. FeeslIncurred for Post-Petition Services Are Stayed

The second issue Cannella raises in this appéafislaim that Hage violated the
automatic stay of the Bankruptcy Code by attemptiingollect the attorney’s fees earned
pursuant to a prepetition employment agreement aéebankruptcy petition was filed. Section
362 stays any act to collect, assess, or recowkaira against the debtor that arose before the
commencement of the bankruptcy caSeell U.S.C. 8 362. Section 362 provides in relevant
part that:

(a) Except as provided in subsection (b) of thistiea, a petition filed under

section 301, 302, or 303 of this title, or an aggtion filed under section 5(a)(3)

of the Securities Investor Protection Act of 19@perates as a stay, applicable to
all entities, of—

14 For example, Hage argues that there is no abuse where yafiaeniiber loans the debtor money with full
knowledge that the debtor plans to use the money to payoanest to file bankruptcy. We question why such a
family transaction would be structured as a “loan” rather thawift that it actually will become by virtue of the
debtor’s bankruptcy discharge. We also note that givitigeat advice to incur debt in order to pay the fee puts the
lawyer in an untenable ethical position that may justifyappylactic ethical rule. However, even accepting Hage’s
assertion that such advice is proper, minor and rare instahogsrbreadth are insufficient to invalidate the statute.
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(6) any act to collect, assess, or recover a clgainst the debtor that
arose before the commencement of the case undditkhi

11 U.S.C. § 362(a)(6). The filing of a petitionden chapter 7 constitutes an order for relief. 11
U.S.C. 8 301(b). While the ultimate relief sougiitthe debtor is the discharge of debt that
comes at the conclusion of the case, the petit&e tharks the point in time that the debtor
receives relief from his or her prepetition del¥4ost of the property owned by the debtor on the
petition date becomes property of the bankrupttgteshat will be available for distribution to
creditors. Property acquired by the debtor pesitipn, such as wages earned after the filing,
does not become property of the chapter 7 estategmains property of the debtdBeell

U.S.C. 88 541(a)(6). The discharge under sectéghdperates as a permanent injunction
preventing the holders of discharged debts froengiting to collect those debts from the debtor
or from property of the debtoiSeell U.S.C. § 524(a). The automatic stay operateshriike a
preliminary injunction, protecting the debtor and br her property from creditor action during
the time between the filing and the grant (or d¢mhdischarge.Seell U.S.C. § 362(c)(2)(C).
The question presented by this appeal, namelytéttessof the fee claim of the attorney
representing the debtor in the chapter 7 caseaca® as a discharge or automatic stay issue.
The answer is the same in both contexts. Thereyts claim is a prepetition debt and, as such,
is stayed by the bankruptcy filing and subsequetidgharged. Whatever the policy arguments
for exempting fee claims, we have no authorityreate non-statutory exemptions to either
section 362 or section 524. To do so would uslheprole designated to Congress by our

Constitution.
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Hage attempts to avoid the effect of the stay lyiag that the fees arising from services
performed post-petition represent a post-petitiamt, despite the fact that the fee claim arose
under a prepetition contract with the debt8ee Gordon v. Hines (In re Hingd}7 F.3d 1185,
1191 (9th Cir. 1998) (noting that no enforceabdgatito payment arises until services are
performed);see also Knutson v. Tredinnick (In re Tredinni@g4 B.R. 573, 577-78 (Bankr. 9th
Cir. 2001) (holding that chapter 7 debtor's obimabn prepetition contract for post-petition
services arose only post-petition when servicegwerformed).

To properly determine whether or not the stay &sptio Hage'’s attempted post-petition
recovery of legal fees contracted for prepetitibis necessary to decide whether or not these
fees qualify as a “claim” as defined by section(5)bf the Bankruptcy Code. A claim is
defined in section 101 of the Bankruptcy Code as:

(A) right to payment, whether or not such rightaduced to judgment, liquidated,

unliquidated, fixed, contingent, matured, unmatumidputed, undisputed, legal,

equitable, secured, or unsecured; or

(B) right to an equitable remedy for breach of parfance if such breach gives

rise to a right to payment, whether or not suclhtrigg an equitable remedy is

reduced to judgment, fixed, contingent, matured,matured, disputed,
undisputed, secured, or unsecured.

11 U.S.C. 101(5)(A)&(B). Courts generally constthe definition of a claim broadly so as to
promote participation in the case by creditorsyasgquality of distribution, and enhance the
debtor’s fresh start, all of which further the pgligoals on which the Bankruptcy Code is
predicated and bankruptcy cases administeBs, e.g., Airline Pilots Ass’n v. Cont’l Airlines
(In re Cont’l Airlines) 125 F.3d 120, 132 (3d Cir. 199¢grt. denied sub nogL.LP Claimants
v. Cont'l Airlines,522 U.S. 114, 118 S.Ct. 1049, 140 L.Ed.2d 1138),99m. Law Ctr. PC v.
Stanley (In re Jastrem®53 F.3d 438, 442 {9Cir. 2001). A claim is deemed prepetition if it
becomes vested before the commencement of thelp@nyrcase or if other circumstances
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surrounding the relationship of the parties gase to a legal obligation or right to payment
between the debtor and the credit8eeEpstein v. Official Committee of Unsecured Creditor
of Estate of Piper Aircraft Corp. (In re Piper Araft Corp.), 58 F.3d 1573, 1576-77 (11th Cir.
1995) (adopting “modified prepetition relationsbgst” to determine whether future product
liability claimants held claims against the debtdt)is clear that in this situation Hage’s rigbt

his post-petition fees was based on his prepetttamract with the Cannella.

The contract was entered into prepetition anduak slage’s legal right to payment under
that contract is a prepetition claim subject toBaakruptcy Code’s automatic stay provision in
section 362. “One contract gives rise to one ¢lamaning a ‘right to payment, whether or not
such right is . . . fixed, contingent, matured [@nmatured.” Bethea v. Robert J. Adams &
Assocs.352 F.3d 1125, 1128-29 (7th Cir. 2003) (citirg Dep’t of Pub. Welfare v. Davenport
495 U.S. 552, 559, 110 S.Ct. 2126, 109 L.Ed.2d(8880)),cert. denied541 U.S. 1043, 124
S.Ct. 2176, 158 L.Ed.2d 733 (2004). Hage’s attampbllect on this legal right to payment
from the debtor’s post-petition assets is a cléalation of the automatic stay. In so holding,
this Court joins most other courts that have adsh@she issue of legal fees incurred by chapter
7 debtor’s attorney in the stay context or in thalagous discharge contex@ee Fickling v.
Flower, Medalie & Markowitz, Esgs. (In re Ficklindgd61 F.3d 172, 175 (2d Cir. 2004) (holding
that debtor’s attorney’s fees incurred in a corectthapter 11 case were subject to chapter 7
discharge)Bethea 352 F.3d at 1129 (holding that unpaid installmeswed to chapter 7 debtor's
attorney pursuant to prepetition retainer agreemeng dischargedif. Rittenhouse v. Eisen
404 F.3d 395, 397 (6th Cir. 2008krt. denied__ U.S. _ ,126 S. Ct. 378, 163 L.Ed.2d 165

(2005) (holding that unpaid installments of preip@t chapter 7 attorney’s fee were
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discharged);Hessinger & Assocs. v. United States Trugiieee Biggar) 110 F.3d 685, 688

(9th Cir. 1997) (holding that chapter 7 debtor'sgation to pay attorney for prepetition legal
work, to be paid in installments post-petition, wiéschargeable as a prepetition delrt)e

Nieves 246 B.R. 866, 872 (Bankr. E.D. Wis. 2000) (statiihe great weight of authority holds
that a chapter 7 discharge covers attorney's feed by a debtor for services involved in
preparation for filing the bankruptcy case, notsitnding any terms of the agreement between

debtor's attorney and the debtor to the contrgojtations omitted).

Hage argues that the bankruptcy system requieepalticipation of competent counsel
to perform necessary post-petition services inmt@éunction properly and that chapter 7
consumer debtors will be unable to obtain legatesgntation if the attorney’s right to collect
fees for post-petition services is subject to th@matic stay and the right to payment ultimately
discharged. While we acknowledge the importand@dede policy considerations, we are not
free to legislate from the bench. “That argumditiia what makes for good public policy
should be directed to Congress; the judiciary’sigoto enforce the law Congress enacted, not
write a different one that judges think superioB&thea 352 F.3d at 1127-28 (citifgarnhart v.
Sigmon Coal C9534 U.S. 438, 460-62, 122 S.Ct. 941, 151 L.E@@8I(2002)). We need look
no further than the recent Supreme Court decisidiamie v. United States Trusteesee that
this is the proper approach to use when constiti@@ankruptcy Code in the context of a fee
claim by chapter 7 debtor’s counsel. 540 U.S. 328, S.Ct. 1023, 157 L.Ed.2d 1024 (2004).

In Lamie,the Supreme Court was faced with the questionhadtier it should correct an
alleged Congressional oversight in failing to tie attorney for the debtor among the

professionals entitled to receive compensation fiteerbankruptcy estate. Despite strong policy
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arguments similar to those raised here, the Caldt that “where the statute’s language is plain
the sole function of the courts, at least wheredibposition of the statute’s text is not absusd, i
to enforce the statute according to its termkdmie 540 U.S. at 534, 124 S.Ct. at 1030, 157
L.Ed.2d 1024 (citingHartford Underwriters Ins. Co. v. Union Plantersid@ N.A, 530 U.S. 1,
6, 120 S.Ct. 1942, 147 L.Ed.2d 1 (2000) (quotihgted States v. Ron Pair Enters, 89
U.S. 235, 241, 109 S.Ct. 1026, 103 L.Ed.2d 290 9)98 The Court went on to state that
“[t]here is a basic difference between fillinggap left by Congress’ silence and rewriting rules
that Congress has affirmatively and specificallgaad.” Id. at 538, 124 S.Ct. at 1032, 157
L.Ed.2d 1024. Here, to ignore the plain languaiggection 362 is contrary to the appropriate
role of the judiciary and undercuts Congression#harity. “If Congress enacted into law
something different from what it intended, theshbuld amend the statute to conform to its
intent. ‘It is beyond our province to rescue Casgrfrom its drafting errors and to provide what
we might think... is the preferred resultld. at 542, 124 S.Ct. at 1034, 157 L.Ed.2d 1024
(quotingUnited States v. Grandersohll U.S. 39, 68, 114 S.Ct. 1259, 127 L.Ed.2d(@994)
(concurring opinion)).

In light of the above, it is clear that Hage’siaigs in cashing post-dated checks after the
filing of the chapter 7 petition violated the auttin stay.
IIl.  Conclusion

For the foregoing reasons, we reverse the decisanhed by the District Court and

remand the matter for further proceedings condistéh this opinion.
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WOLPERT, Circuit Judge, dissenting:

I must respectfully dissent from the majority’spibsition of this case with respect to
both issues on appeal.

A. BAPCPA Unconstitutionally Prohibits Lawful Professional Advice

What the majority sees as a benign ethical reigulahat should be given effect even
though it lacks drafting precision, | see as a dlirattack on the very foundation of our
adversarial system of justice. It is no secret tha BAPCPA amendments are the product of a
concerted lobbying and campaign contribution effigrthe consumer credit industrgeeSusan
JensenA Legislative History of the Bankruptcy Abuse Prgiom and Consumer Protection Act
of 2005 79 Am. Bankr. L.J. 485, 498-99 (2005) (notingeraf consumer credit industry in
spearheading bankruptcy reform effort). Althougé industry obtained amendments that tilted
the balance in its favor on most substantive aspgfotonsumer bankruptcy law affecting it, that
was not enough. Even a cursory reading of sed@Rfh shows that its function is to deprive
consumers of legal representation. The sectiomesigned to discourage lawyers from
representing consumer debtors, to prevent them prmwiding competent advice, and to punish
them for zealously representing their clients’ iatts. SeeCatherine E. Vance & Corinne
Cooper,Nine Traps and One Slap: Attorney Liability undiee tNew Bankruptcy Lgw9 Am.
Bankr. L.J. 283, 330 (2005). The argument thatieecs26(a)(4) is an ethics rule is patently

absurd. The Appellant has not identified a sirsgienario of unlawful advice that is not already
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addressed by either the existing ethics rules ionical sanctions”> The only new thing that
section 526(a)(4) adds to the law is a prohibitoonbankruptcy attorneys advising clients to
lawfully incur non-fraudulent debts. The provisiemothing more than a “gag rule” designed to
discourage lawyers from giving lawful and approf@iadvice to their clients and, as such, it
must be stricken as a facially unconstitutionakrretson on protected speech under the First
Amendment. See Va. v. Am. Booksellers Asi84 U.S. 383, 392-93, 108 S.Ct. 636, 643, 98
L.Ed.2d 782 (1988) (justifying finding of facialvalidity on the basis of chilling effect and self-
censorship).

This provision, one of several BAPCPA amendmeatgedted at consumer bankruptcy
lawyers, prevents attorneys from advising clientsake actions that are lawful, and in certain
circumstances, advisable. Regardless of whettstrict scrutiny standard or the more lenient
Gentileanalysis is applied to the legislation, the prdloh on advising clients to incur debt in
contemplation of bankruptcy violates the First Anherent.

Professional speech, such as that restricted joses26(a)(4), is entitled to the highest
level of constitutional protectionSee NAACP v. Buttpi371 U.S. 415, 429, 83 S.Ct. 328, 336
(1963) (rejecting purported ethical limitation omgerous advocacy). Therefore, legislation
regulating the content of such speech is subjecsttict scrutiny The section 526(a)(4)
restrictions can survive only if they (1) advanceapelling state interest and (2) represent the

least restrictive means of achieving that inter&se Sable Commc’ns of Cal., Inc. v. F@@2

15 Incurring a fraudulent debt in contemplation of bankrujgcy crimesee 18 U.S.C. § 157, and advising a client
to engage in such unlawful conduct exposes the lawyeiminel sanctions,e=18 U.S.C. § 2 (imposing criminal
liability for counseling an offense). Similarly, the ModRalles of Professional Conduct, which apply to lawyers
like Hage who are licensed to practice in the State of Bliehilgt an attorney from advising a client to engage in
unlawful or fraudulent conducEeeModel Rules of Professional Conduct, Rule 1.2(d).
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U.S. 115, 126, 109 S.Ct. 2829, 2837, 106 L.Ed.2(1989)

The majority argues, however, that the legislatioran “ethical rule” and is therefore
entitled to a more lenient level of constitutiomaview. See Gentile v. State Bar of Neb01
U.S. 1030, 1075, 111 S.Ct. 2720, 2745, 115 L.E88RI(1991). IrGentile,the court found that
when dealing with legislation addressing ethicalies, a “constitutionally permissible balance”
is achieved if two factors are met, namely: 1) gwernment has a legitimate interest in
regulating the activity in question; and 2) theitation narrowly and necessarily imposes on the
lawyer’s speech.ld. at 1075,111 S.Ct. at 2745, 115 L.Ed.2d 888lowever, even under the
more lenient intermediate scrutiny standard aritad inGentile section 526(a)(4) fails to pass
constitutional muster.

In enacting BAPCPA, Congress sought to remedy perdefraud and abuse in the
bankruptcy system. The legislative history indésathat Congress passed BAPCPA to address
findings of “debtor misconduct and abuse” and “roistuct by attorneys and other
professionals” within the bankruptcy syste@®eeH.R. Rep. No. 109-31, 189Cong., ' Sess. 5
(2005), as reprinted in2005 U.S.C.C.A.N. 88, 92. One such perceived ebuss that filers
often took on additional debt “in contemplation”ldnkruptcy and then sought to have that debt
discharged. In an attempt to remedy this situati@ongress banned bankruptcy attorneys from
advising their clients to take on such debt. Unitier more lenienGentile test, even if the
government has a legitimate interest in regulating advice of bankruptcy attorneys, the
legislation must be narrowly tailored to that ietsr See Gentile501 U.S. at 1075111 S.Ct. at

2745, 115 L.Ed.2d 888. Section 526(a)(4) failsatsfy this requirement.
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Prior to today’s decision, courts that have adar@ghis question uniformly conclude that
the section 526(a)(4) restrictions on advisingnteo incur debt in contemplation of bankruptcy
are unconstitutionally overbroadsee Milavetz, Gallop & Milavetz P.A. v. United 862006
WL 3524399 at *4 (D. Minn. Dec. 7, 2006Jelotes v. Martini 352 B.R. 17, 24 (D. Conn.
2006);0lsen v. Gonzale$50 B.R. 906, 916 (D. Or. 2006)ersh v. United State847 B.R. 19,

25 (N.D. Tex. 2006) Taking on additional debt “in contemplation” oarikruptcy does not
necessarily constitute abuse. There exist numgslausible, legal reasons for incurring debt in
contemplation of bankruptcy.

For example, it is wholly appropriate for a lawyeradvise his or her client on non-abusive
matters such as taking out a loan (1) to obtairstreices of a bankruptcy attorney or to pay the
bankruptcy filing fee, 2) to convert a non-exempset to an exempt asset, or 3) to refinance a
mortgage in order to pay off other debtSee Milavetz2006 WL 3524399 at *4/elotes, 352
B.R. at 24;0lsen 350 B.R. at 916Hersh,347 B.R. at 24. Nonetheless, section 526(a)(4)
restricts Hage’s ability to provide legal advice Its client on these important matters.
Accordingly, the statute is not narrowly tailoredfurther the government’s legitimate purpose
of preserving the integrity of the bankruptcy prexe

Indeed, if the integrity of the judicial processtige asserted governmental interest, then
section 526(a)(4) serves to undermine, rather #ramance, that interest. The effect of this
legislation is to limit an attorney’s ability to gosel a client and to give the client the best@alvi
possible. See Legal Servs. Corp. v. Velazque, U.S. 533, 545, 121 S.Ct. 1043, 1051, 149
L.Ed.2d 63 (2001) (deeming unconstitutional a s$eathat sought to prohibit the analysis of

certain legal issues by counsel because it pra@ulspeech and expression upon which courts
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must depend for the proper exercise of the judpmber). Simply put, the government is not
permitted to confine attorneys in this manniet. at 548, 121 S.Ct. at 1052, 149 L.Ed.2d 63.

The majority’s focus on Hage’s alleged “gaming’tbé means test shows how pernicious
these restrictions are. Notwithstanding the mgjaribald assertion that such advice is abusive,
nothing in the statute prevents a debtor from inogrnew debt in contemplation of bankruptcy.
Nor does the statute prohibit the debtor from inagrdebt or taking other actions, even if those
actions are taken with an intent to alter the meass calculation. The test established by
section 707 is “abuse,” an inquiry focused on gbilo repay -- with the means test merely
creating a presumptionSeell U.S.C. § 707(b). The question for the bankmmtourt is
whether it is abusive for Cannella to seek a digghaf her debts in light of her acquisition of a
new automobile. While it likely would be abusive Cannella to purchase an expensive luxury
car on credit on the eve of filing chapter 7, hexdd-purchase of an inexpensive reliable car
with reasonable monthly loan payments to replaceuaeliable older car is an objectively
reasonable decision, a view confirmed by the tristdecision (after investigation) not to bring
a section 707 dismissal motioccord, Milavetz2006 WL 3524399 at *4 (stating that advice
to purchase a replacement car may be progeiytes 352 B.R. at 24 (same). The ironic effect
of section 526(a)(4) is that unsophisticated coresudebtors may lawfully incur such debt and
thereby avoid the means test presumption if thgypéa to figure that out on their own, but their
attorneys are prevented from informing them of taisful option. Limiting the lawful legal
advice available to one party to a judicial prodgegddoes not preserve the integrity of the
judicial process. Further, if the true focus igy@Enting subversion of the means test as the

legitimate governmental interest served by sectb@6(a)(4), the best way to advance that
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interest would be to prohibit the conduct entirefyregulation prohibiting speech in the absence
of any prohibition on the underlying conduct isther narrow nor necessary.

Section 526(a)(4) is overly restrictive in at ie@#o respects: (1) it prevents lawyers from
advising their clients to take lawful actions; @4l it extends beyond abuse to prevent advice to
take prudent and often necessary actioBee, Milavetz2006 WL 3524399 at *47elotes 352
B.R. at 24;0Olsen 350 B.R. at 916Hersh,347 B.R. at 25see alsoRobert Wann, Noteé'Debt
Relief Agencies:” Does the Bankruptcy Abuse Prewardnd Consumer Protection Act of 2005
Violate Attorneys’ First Amendment Rightd2d Am. Bankr. Inst. L. Rev. 273, 288 (2005). shi
would be a very different case if there were nocedrable situations, or even just a few rare
circumstances, where an attorney could counsekatdb incur additional debt that would not
constitute abuse. Accordingly, because the reigunlas not sufficiently narrow to achieve the
legitimate interest of preventing abuse in the bbaptcy system, section 526(a)(4) fails to satisfy
either the strict scrutiny standard or the morécietGentilebalancing test.

B. Fees Ear ned Post-Petition Are Not Subject to the Automatic Stay

While the majority gives lip service to the poliagguments raised by Hage, it fails to
acknowledge that its interpretation of the sect8f? automatic stay precludes a chapter 7
debtor’'s attorney from receiving payment for seegiqoerformed post-petition. In my view,
Hage’s point is not merely an argument about whigihtnbe good public policy — something
appropriately addressed to Congress and not tedbds. It is instead a compelling showing
that the majority’s “plain language” interpretatiggroduces a trulyabsurd result, thereby
requiring the Court to abandon a purely linguistierpretive approach and to incorporate policy

considerations into its analysis.
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Here, Hage used post-dated checks because theoeoihier method available to ensure
payment of fees incurred for post-petition servicBseKerry Haydel Ducey, NoteBankruptcy,
Just for the Rich? An Analysis of Popular Fee Agaments for Pre-Petition Leal Fees and a
Call to Amend54 Vand. L. Rev. 1665 (2001). Could Hage havergéd a flat fee or obtained a
retainer to cover both the preparation and filiighe petition and representation on various
post-petition matters? In either instance, attthee of filing, the portion of the flat fee or
retainer attributable to post-petition services ldoniot yet have been earned by the attorney.
Under the broad definition of property of the estat section 541, the debtor’s right to recover
unearned fees constitutes property of the este.e.q., Arens v. Boughtofin re Prudhommp
43 F.3d 1000, 1004 (5th Cir. 199%jiegen Law Firm, P.C. v. Fokker{tn re On-line Servs.,
Ltd.), 324 B.R. 342, 345-46 (Bankr. 8th Cir. 2005).ughthe trustee could reject the agreement
and demand a refund of the unearned portion chtafée or the turnover of retainer funds that
had not been applied to prepetition work. In becdises, the recent Supreme Court decision in
Lamie v. United States Truste®40 U.S. 526, 538, 124 S.Ct. 1023, 1032, 157 12&d 024
(2004), would bar payment of Hage’s fees from fngperty of the estate. Therefore, even if his
claim for work performed post-petition were conséte an administrative claiml.amie
forecloses the opportunity to be paid on such iancla

It would seem that attorneys who want to avoidkiay for free should limit their
practices to the preparation and filing of petiipand thereafter leave the debtors to fend for
themselves. However, the local rules of many glicisons, including the Northern District of
Bliss, provide that an attorney who files a petitan behalf of a client is precluded from

withdrawing from the representation without leaveaurt. Such rules are necessary because
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the filing of the petition is only the beginning @bankruptcy process that requires the active and
conscientious participation of debtor’s counselanyi critically important aspects of the
bankruptcy case occur post-petition, such as tregingeof creditors, objections to discharge and
determinations of dischargeability, the filing betdebtor’'s statement of intention under section
521(a)(2), redemption under section 722 and rea#fiton under section 524(c), just to name a
few. The result, however, is highly inequitablé¢hié attorney is forced to perform these essential
post-petition services without the prospect of beilompensated.

The reaffirmation provisions of section 524(c) af@o help for several reasons. First,
because the attorney is ethically obliged to camtithe representation with or without payment,
the debtor will have no incentive to reaffirm thepetition fee agreemenGordon v. HinegIn
re Hineg, 147 F.3d 1185, 1190 (9th Cir. 1997) (notingidiffties with reaffirmation). Second,
the attorney suffers from an inherent conflictrierest, and would have to recommend that the
debtor consult outside counsétl. Third, even if the debtor enters into the agresntee or she
can rescind the agreement under section 524(c) time prior to discharge or within sixty
days after the agreement is filed with the couticlever occurs later.Seell U.S.C. §

524(c)(4). The attorney will have completed mdghe post-petition services before the
rescission period expires. Such a dynamic wowddltén an inequitable windfall for the debtor.

The obvious solution to this dilemma is a recagnithat the automatic stay simply does
not apply to chapter 7 attorney’s fees incurredséwvices performed post-petition. Such a
solution imposes no hardship on the consumer deloiviolates no bankruptcy policy. As

happened in the instant case, the debtor is fraryatime to terminate the attorney’s services
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and be relieved of any further obligation to payis result can be reached in any of several
ways.

The court inHinesrelied on the policy concerns discussed aboveladecessity of
attorneys to the proper administration of the baptay system to fashion a judicially created
right to payment for post-petition chapter 7 atey's fees.Hines 147 F.3d at 1191. While the
absurdity of the result created by the plain lagguaterpretation may justify thdines
approach, | believe that approach is unnecessagulse compensation for post-petition
attorney’s fees may be awarded in harmony witHahguage of the Code.

Canella asserts that Hage’s claim for post-petitees is a prepetition claim because
Hage performed the post-petition services pursiaatprepetition retention agreement.
Therefore, according to Canella, cashing the ptstidehecks was an act to collect a prepetition
claim in violation of the automatic stay, and tee$ must be disgorge®eell U.S.C. §
362(a)(6). In my view, however, Hage’s claim fasp-petition fees is more properly viewed as
a post-petition debt that can be collected fromeallats post-petition assets without violating the
stay.

Section 101(5)(A) of the Code defines a “claing™a right to payment whether or not
such right is reduced to judgment, liquidated, quiblated, fixed, contingent, matured,
unmatured, disputed, undisputed, secured, or ursgtuAs the Third Circuit Court of Appeals
recognized irAvellino & Bienes v. M. Frenville Co., In@n re M. Frenville Co., Ing, 744 F.2d
332, 336 (3rd Cir. 1984¢ert. denied469 U.S. 1160, 105 S.Ct. 911, 83 L.Ed.2d 925 (1,985
“the crucial issue, however, is when did [the] tighpayment arise, for the automatic stay

provision applies only to claims that arise prefpwii” Here, the prepetition agreement did not
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create a right to payment for post-petition sersicelage had no right to be paid for the post-
petition services until he performed those servidasrther, Cannella was free to decide whether
or not to terminate Hage, and Hage had recouretpostdated checks only if and to the extent
that such services were provided. Indeed, Hagemed the checks representing fees that had
not yet been earned. Despite the existence td@eption agreement, Hage's right to payment
for post-petition fees is dependent on a “totaltic@ency” well beyond the contingency
contemplated by claim definitiorHines,147 F.3d at 1191 n.9 (noting that performancehiey t
attorney goes to the essence of the right to payarehpresents an element of total contingency
different in kind from that contemplated by thetsta). Thus, Hage’s claim against Cannella
did not accrue until after the petition was filddines,147 F.3d at 1194 (Tashima, C. J.,
concurring).

Although generally a claim arising from a prepetitcontract would be viewed as arising
prepetition, attorney retention agreements arewifft. Under an ordinary contract, the non-
debtor party may have a right to payment for asupgierformed future services because breach
of the contract gives rise to a claim for damageseld on the non-debtor party’s expectation
interest — or benefit of the bargain. In contrts, ethical rules applicable to attorneys require
that the client have at all times the right to texae the representation and recover the unearned
portion of the fee.See Charles W. WolframiModern Legal Ethic§ 9.5.2, p. 546 (Prac. ed.

1986) (noting uniformity of rule that a dischargetbrney cannot recover on contract but only
on the basis of quantum meruit). Thus, an attohasyno claim for damages based on his or her
contractual expectation interest and has no rigpaiyment unless and until services are actually

performed.
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Alternatively, even if Hage’s fee claim for postpion services is viewed as creating a
prepetition claim, section 329 insulates the claimm the section 362 automatic stay and the
section 524 discharge provision. Section 329 gwyvére fee relationship between a debtor and
his or her lawyer, whether the fees are paid byettate, the debtor, or some third party, and
whether the fees are paid before or after theipetis filed. Under section 329, an attorney
representing a debtor must “file with the courtaesment of compensation paid or agreed to be
paid.” 11 U.S.C § 329(a). The court has authidatreview the fees and order the return of fees
if the “compensation exceeds the reasonable vaitiie services. 11 U.S.C. § 329(b). Section
329 is a section dealing specifically with attorseges and specifying their treatment in the
bankruptcy case. Its express language coversdgesed to be paid” like those at issue here.

By contrast, sections 362 and 524 are generalbsesctiealing with the entire range of
relationships that can give rise to claims and sleffhe most harmonious interpretation of the
Code is to read section 329 as governing the tesatof agreements to provide post-petition
services, to the exclusion of sections 362 and &t Green v. Bock Laundry Mach. G®0

U.S. 504, 524, 109 S.Ct. 1981, 1992, 104 L.EdZX0(®989) (stating “a general statutory rule
usually does not govern unless there is no spatifi?).'® Accordingly, the only question is
whether the compensation paid or agreed to betpathge exceeded the reasonable value of the
services provided by him. In this case, the paitigve stipulated that Hage’s compensation did
not exceed the reasonable value of the servicesde by him to Cannella. Consequently, |

would affirm the decision below.

18| do not contend that the majority’s view renders sacdi®9 superfluous. That argument has been rejected by
Fickling v. Flower, Medalie & Markowitz, Esgs. (In re Ficid), 361 F.3d 172, 176 (2d Cir. 2004), aRidtenhouse
v. Eisen404 F.3d 395, 397 {&Cir.), cert. denied__ U.S. 126 S.Ct. 378, 163 L.Ed.2d 165 %20Mnstead |
contend that section 329 can be read together with se8f@and 524.
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For the aforementioned reasons, | cannot joimthrity’s opinion and must

respectfully dissent.
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