NOTES

BREAKING UPISHARD TO DO ... ESPECIALLY WHEN BANKRUPTCY
ISINVOLVED: A LOOK AT THE UNFAIR RESULTSTHAT OCCUR
WHEN BANKRUPTCY INTERVENESIN DOMESTIC RELATIONS

CASES

INTRODUCTION

Visualize a couple who are happily married. Wheeyttook their vows, they
were young, inexperienced, and had no idea whafutiuee held for them. Now,
fast-forward twenty years to today. They arersitiin court arguing over every last
detail of their proposed divorce. Chances are ttoat are picturing the parties
sitting in a state courtroom, in front of a stateit judge who decides matters of
family law and divorce. However, this is not treese. These parties are sitting in
bankruptcy court, arguing in front of a federal kauptcy judge, presently unable to
return to state court to resolve their issties.

A problem arises in certain instances when divaand bankruptcy collide,
overlapping one another to the point where thebbaaomes murky and seemingly
impossible to clear up. In particular, when prépecquired during the course of
the marriage is held in only one spouse's namettatdspouse files for bankruptcy
protection before the state court enters a find¢jjnent in the parties' divorce, the
non-debtor spouse's interests in that propertyaaréfom certain. Had bankruptcy
not intervened, the state court would have soédifeach spouse's rights in the
property. Yet, in some states, the courts have heht where no final divorce
judgment has been entered, the non-debtor sporigbts in the property are

! The automatic stay under 11 U.S.C. § 362(a) saflysroceedings against the debtor including dieorc
proceedings:

Except as provided in subsection (b) of this sectiopetition filed under section 301,
302, or 303 of this title, or an application fileshder section 5(a) of the Securities
Investor Protection Act of 1970, operates astay, applicable to all entitieof the
commencement or continuation, including, the issaar employment of process, of a
judicial, administrative, or other action or prodew against the debtor that was or
could have been commenced before the commencerh#ére oase under this title, or
to recover a claim against the debtor that aroserdehe commencement of the case
under this title. (emphasis added).

11 U.S.C. § 362(a)(1) (200&)eeEden v. Robert A. Chapski, Ltdn(re Eden), 405 F.3d 582, 588 (7th Cir.
2005) (finding state divorce action against delstayed under 362(a) unless the action in statet ®tor
establishment or modification of an order for alimppmaintenance, or support); Davis v. Cax e Cox),
356 F.3d 76, 80 (1st Cir. 2004) (discussing hovowuattic stay under 362(a) immediately went into ffe
after the filing of the bankruptcy petition, pretieg the state court from holding the divorce Jrial
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inchoate? and will eventually become rights no greater thlaose of a general
unsecured creditor in the debtor spouse's bankruptc

The hypothetical above presents three problems.rst,Fthe trustee in
bankruptcy's strong arm powers under 11 U.S.C.4&rBdy be used to cut off the
non-debtor spouse's interests altogeth®econd, if the trustee cuts off the non-
debtor spouse's interests, then he may bring tbeeply back into the estate and
leave the non-debtor spouse with a general unsgéatleém in the bankruptcy.
Under this scenario, there exists a distinct pdggilthat the non-debtor spouse will
receive far less than he or she would have receabsént the bankruptcy. Third,
where the property falls under an exemption byeeititate law or section 522 of the
Bankruptcy Code (hereinafter "Code"), the propengy be brought into the estate,
only to be kept from all creditors, and eventualyding up in the hands of the
debtor® This can happen regardless of whether the noredspbuse paid the lion's
share for the property to begin with.

This note contends that the rights of the non-debfmuse in the marital
property should not be diminished through bankmuptBankruptcy should be used
to protect the debtor's livelihood and to provide tebtor spouse with a fresh start.
Courts should not allow bankruptcy to be used aspttoverbial "sword", or as an
offensive attack measure by which to hurt the nebtor spouse. By allowing
bankruptcy to be used in this manner, the courts @oviding incentive for

2In re Cole, 202 B.R. 356, 360 (Bankr. S.D.N.Y. 1996)plaining spouses rights do not vest under New
York state law until a final judgment is enteredttie divorce proceeding and are considered "inehtat
see In reAnjum, 288 B.R. 72, 76 (Bankr. S.D.N.Y. 2003) {stg non-debtor spouse's rights are "inchoate"
until a final judgment of divorce is enteredge also In ré/ann, 113 B.R. 704, 706 (Bankr. D. Col. 1990)
(finding rights of wife in the marital property afiachoate" in Colorado until a dissolution of thmarriage is
commenced and she takes affirmative action to geier interest in the marital property).

% In re Cole, 202 B.R. at 360 (pointing out if bankruptcy inenes before the state court enters a final
judgment, then the non-debtor spouse is left witleaeral unsecured claimjy re Anjum 288 B.R. at 76
(declaring when final judgment has not been entémethe divorce proceeding, the non-debtor spouse's
claim can be no greater than that of a generalaumsd creditor)jn re Palmer, 78 B.R. 402, 406 (Bankr.
S.D.N.Y. 1987) (holding non-debtor spouse's clasnam entitlement of the estate and only allowstber
become a general unsecured creditor in the deptarsge's bankruptcy¥ee also In réPrice, 154 B.R. 344,
346 (Bankr. N.D. Fl. 1993) (holding non-debtor'sici which may be established under equitable
distribution is only that of a general unsecureedior); In re Polliard, 152 B.R. 51, 55 (Bankr. W.D. Pa.
1993) (reasoning since the Bankruptcy Code doesxmessly provide for the non-debtor spouse tetav
right of distribution in the bankruptcy superior tioat of the general unsecured creditors, he orishe
considered a general unsecured creditor).

4 See Davis356 F.3d at 92 (stating cases exist where chaste concluded that the filing of a bankruptcy
petition has cut off the unrecorded equitable sgiftthe non-debtor spoussge alsdPerlow v. Perlow, 128
B.R. 412, 415 (Bankr. E.D.N.C. 1991) (allowing Tteesin Bankruptcy to use his strong arm power under
11 U.S.C. § 544 to cut off the non-debtor spousgtgs because the filing of a divorce does noatEre lien
on the property)in re Vann, 113 B.R. at 706 (finding unless non-debfmuse takes affirmative action to
perfect his or her interest in the property, thestee has a superior interest under his hypottdiga
creditor rights stemming from § 544).

® Davis, 356 F.3d at 88 (discussing debtor-husband'shabditake an IRA, which is exempt under Maine
state law, and keep it away from the non-debtoeaiid creditors leaving them no recourse to trybtain
the asset).
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divorcing parties to file bankruptcy petitions t@wnd their former spouse, not for
the protections for which the Code was enatf€e result of many of these filings
is an unfair outcome, which this note contendsaramhshould be avoided.

Part | of this note discusses the jurisdiction bt tfederal district and
bankruptcy courts over domestic relations mattefsn archaic judicially-made
exception to federal subject matter jurisdictiokeasome domestic relations cases
out of the realm of the federal courts. This egicep combined with the doctrine
of abstention, can determine if and when a fedemrt may hear domestic
relations matters. Part Il of this note explaihe effect that the automatic stay
under 11 U.S.C. § 362 has on domestic relationsscasbankruptcy. Furthermore,
to gain an understanding of the extent of the iitgdbat has taken place in the area
of law where pending divorce proceedings and valynbankruptcy overlap, the
applicable state laws must also be examined. IPaftthis note analyzes the three
different types of state property distribution lawE&quitable Distribution,
Community Property, and Strict Title, and theireeff on the outcome of the
bankruptcy with regard to the non-debtor spousglgs to marital property. Part
IV examines cases in which the non-debtor spous@aal receive property equal to
what his or her share would have been absent thirlgatcy. Part V delves into
the First Circuit case ofaurie Davis Cox v. Thomas CbxThe court, in this
benchmark case, dealt with the apparently unfaulte by imposing a constructive
trust which was said to hold the non-debtor spgugsérest in the marital property
outside of the bankruptcy estate. Part VI analyhescurrent state of the law and
suggests possible remedies to the situations at. h&inally, Part VII sets forth
possible statutory language which can be addetddBankruptcy Code to solve
this dilemma.

I.  JURISDICTION OF THEBANKRUPTCY COURTSOVER DOMESTICRELATIONS
ISSUES

A. Article Ill and the Domestic Relations ExcepttonFederal Jurisdiction under
Ankenbrandt v. Richards

Traditionally, the United States federal courts énauniformly declined
jurisdiction in cases involving divorce, alimonyr ohild custody’. Article lII,

11 U.S.C. § 10%et seq (2006).

7356 F.3d 76, 94 (1st Cir. 2004) (affirming banknypcourt order disbursing escrow funds as perrdizo
order, reversing and remanding as to bankruptcyt asder denying disbursement of IRA).

8504 U.S. 689 (1992).

® Naomi R. Cahnfamily Law, Federalism, and the Federal Cour® lowa L. Rev. 1073 (1994)
(exploring tradition in the United States fedemalit system of declination to hear divorce, alimoorychild
custody casesgeeln re Burrus, 136 U.S. 586, 593-94 (1890) ("The wholgiett of the domestic relations
of husband and wife, parent and child, belonghélaws of the States and not to the laws of thizedn
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section 2 of the United States Constitution préssiwhich cases the federal courts
have original jurisdiction ove,

Under Article Ill, federal courts only have origlngubject matter jurisdiction
over two types of caséSFirst, they have original subject matter jurisidiotover
cases involving "federal questions." These are <agdich the Constitution, the
laws of the United States, or United States Tregteescribe as federal casés.
Second, federal courts have original jurisdictiorerocases which arise under
"diversity jurisdiction," or cases involving citize or parties of different stats.
Family law and domestic relations cases involvirngote, alimony, and child
custody may arise in federal court under both faldeguestion and diversity
jurisdiction*

While it appears that federal courts should hawésdgiction over domestic
relations cases involving either federal questi@mnsdiversity jurisdiction, the

States.");seealsoAnkenbrandt504 U.S. at 703 (finding the federal courts digdsof the power to issue
divorce, alimony, or child custody decrees).
0U.S. @NsT art. 1l, § 2, cl. 1.

The judicial Power shall extend to all Cases, invland Equity, arising under this
Constitution, the Laws of the United States, angllies made, or which shall be made,
under their Authority—to all Cases affecting Ambadsrs, other public Ministers and
Consuls—to all Cases of admiralty and maritime stliction—to Controversies to
which the United States shall be a Party—to Comtrsies between two or more
States—between a State and Citizens of anothee-Statween Citizens of different
States; between Citizens of the same State claimémgls under Grants of different
States, and between a State, or the Citizens themad foreign States, Citizens or
Subjects.

Federal Courts' jurisdiction is limited to that geabed by Article 1ll, § 2 of the Constitutiold. Congress
has imposed additional limitations on federal jdidton through federal statutes, such as the amoun
controversy, narrowing the scope of federal juddn even further. 28 U.S.C. § 1332(a) (2006) ifimy
federal courts' ability to hear diversity casesamfirticle 1l to those which the amount in conteosy is at
least $75,000). Having narrowed the scope, Condrassot allowed anything outside of Article I11280
have original federal subject matter jurisdicti®eeRieser v. District of Columbia, 580 F.2d 647, 656
(D.C. Cir. 1978) (discussing restrictions Congréss placed on the federal jurisdiction proscribgd b
Article Ill); cf. Palmore v. United States, 411 U.S. 389, 396 (19&8plaining Congressional statutes
limiting federal court jurisdiction under ArticlellIshall be strictly construed, showing federal su
jurisdiction is more limited than that proscribegdArticle I11).

MU.S. @NsT. art. 111, § 2, cl. 1 (giving federal courts sutjenatter jurisdiction over federal question and
diversity cases).

12|d. (granting federal courts authority to hear casesingy under federal law).

% |d. (granting federal courts authority to hear casgre parties are citizens of different states or
countries).

14 Michael Ashley SteinThe Domestic Relations Exception to Federal Juctimi: Rethinking an
Unsettled Federal Courts Doctrin86 B.C.L.REV. 669,669 (1995) (stating existence of "domestic federal
question cases" which claim constitutional or otfegleral statute violations tied in with domesttations
issues, in addition to the many domestic relaticaxses which arise under diversity jurisdictiosge also
Hooks v. Hooks, 771 F.2d 935, 941 (6th Cir. 1988Joing federal suit against husband and other
defendants under 28 U.S.C. § 1983 based upon déprivof custody of plaintiff's children without €u
process of law)Lewis v. MichiganNo. 1:00-CV-603, 2000 U.S. Dist. LEXIS 14294 *&t:8 (W.D. Mich.
Sept. 25, 2000) (finding federal court jurisdicti@ver habeas corpus claims which involve minimal
domestic relations questions are federal questiwaswhich the district court has jurisdiction).
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Supreme Court has carved out the "Domestic Rekioweption,” which generally
requires all federal courts to decline hearing saseolving divorce, alimony, and
child custody”®> The Supreme Court first introduced the Domestidaftens
Exception asdicta in 1859° and later adopted it in 1890, in the caselrofre
Burns'’ Since then, the American court system has beeedan the principle that
matte1r83 involving domestic relations are best heahdby the appropriate state
court:

More recently, in 1992, the Court #nkenbrandt v. Richardsnarrowed the
scope of the Domestic Relations Exception to bdy @mose cases involving the
issuance of divorce, alimony, and child custodyreles?® Although neither the
Barber Court nor theBurns Court gave sufficient explanation or reasoning tfa
exception, Justice White, writing for the majority Ankenbrandt confirmed and
briefly explained its continuing existenteHe held the exception to be a product of
statutory interpretation of the federal diversitgtsté? and not one rooted in Article
1l itself.?® Justice White explained that federal courts arteegpipped to monitor
or work closely with state social workers, whos&olwement in the domestic

®*Ankenbrandt 504 U.S. at 715 (acknowledging extensive histofyfederal courts' abstention from
hearing domestic relations cases, especially udigiersity jurisdiction, and directing future couttsabstain
as well);see also In rdurrus, 136 U.S. 586, 593-94 (1890) (declaring lrlsoibject of domestic relations,
between husband and wife and between parent alt thbe in sole jurisdiction of States' CourBxrber
v. Barber, 62 U.S. 582, 584 (1859) ("We disclairrogéther any jurisdiction in the courts of the \gdit
States, upon the subject of divorce, or for thevedince of alimony . . . .).

16 Barber, 62 U.S. at 584 (disclaiming all federal jurisict over divorce, alimony, and child custody
cases).

17136 U.S. at 593-94 (relegating domestic relatissises totally to state court jurisdiction)

18 Ankenbrandt504 U.S. at 694-95, 704 (refusing to ignore theeption because of its existence and
acceptance by all courts for nearly 150 yeassg alsoThomas H. Dobbs, Not&he Domestic Relations
Exception is Narrowed Aftehnkenbrandt v. Richards, 28 AME FORESTL. Rev. 1137, 1137-38 (1993)
(showing Supreme Court's continued stance to upBbelehestic Relations Exception which has governed
federal courts in the area of domestic relatiomfeer a century and a hal§ee e.g.Lloyd v. Loeffler, 694
F.2d 489, 492 (7th Cir. 1982) (stating domestiatiehs exception has historical pedigree and owemaury
of Congressional silence amounts to legislativgptido of the judicially-made exception).

% 504 U.S. at 703 (limiting Domestic Relations Exi@p to decrees of divorce, alimony and child
custody).

2 d. ("[W]e have no trouble today reaffirming the vitljidof the exception as it pertains to divorce and
alimony decrees and child custody orders.")

2 |d. at 704 (concluding domestic relations exceptionstsxand only encompasses cases involving
issuance of divorce, alimony, and child custodyreles).

2228 U.S.C. § 1332 (2006)(a)(1) provides:

The district courts shall have original jurisdictiof all civil actions where the matter
in controversy exceeds the sum or value of $ 75,8806lusive of interest and costs,
and is between— (1) Citizens of different States;

Id.

23 Ankenbrandt504 U.S. at 697—700 ("We thus are content toaestonclusion that a domestic relations
exception exists as a matter of statutory constmct. . [based] on Congress' apparent acceptaihttes
construction of the diversity jurisdiction provis®in the years prior to 1948 . . . &)g.Dobbs,supranote
18, at 1157-58 (restating findings fraxnkenbrandt
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relations cases is frequently requiféddditionally, White wrote that as a matter of
judicial expertise, state courts have a centuryahédlf of specialization in this area
while the federal courts have nofie.

Justice Blackmun, in a concurrence Amkerbrandt stated that a domestic
relations case may be put into one of four categdior the purpose of determining
whether a federal court must abstain from hearhmg dase under the Domestic
Relations Exceptiof® The categories are (1) "core" cases or cases vimgpl
declaration of status such as marriage, annulnaivbyce, custody, and paternity
(2) "semi-core" cases or cases involving declanatiof rights arising from status
such as alimony, child support, and division ofganty (3) secondary cases which
were brought to enforce status, rights, or obla®i and (4) cases that do not
involve status or obligations, but are tied to dsetiterelations nonetheless, such as
tort suits between family membersEven though this categorization is mere dicta,
the courts have embraced this terminology of "cartl "secondary" domestic
relations cases.

District and circuit courts appear to be in agreeintleat under the current law,
they are barred from hearing "core" suits whiclseinder diversity jurisdictiof.

2 Ankenbrandt504 U.S. at 703-04 (finding state courts moré¢edufo handle domestic matters which
involve monitoring of social workers and requiratstlaw expertise).

% |d. at 704 (acknowledging special proficiency of staitsunals for over past century in handling issues
arising out of divorce, alimony, child custodyeeDunn v. Cometa, 238 F.3d 38, 41 (1st Cir. 2001)
(announcing aim of domestic relations excepticio isrevent federal courts from "meddling" in aredsch
are governed by state law and state institutioses);als&lk Grove Unified Sch. Dist. v. Newdow, 542 U.S.
1, 12 (2004) ("So strong is our deference to dttein this area that we have recognized a "domesti
relations exception" that "divests the federal towf power to issue divorce, alimony, and childgtody
decrees.").

% Ankenbrandt504 U.S. at 716—17 (Blackmun, J., concurringjtiteg forth four categories of domestic
relations cases and finding cases in forth categoases that do not involve status or obligationsbédo
outside of exception and possibly under federakgliction); see alsoStein, supra note 14, at 669-70
(reiterating Justice Blackmun's concurrencéirkenbrandtwhich promulgated four categories of domestic
relations cases).

#” Ankenbrandt 504 U.S. at 716-17 (Blackmun, J., concurringstifig four categories of domestic
relations cases)see alsoStein, supranote 14, at 669-70 (devising list of four categored domestic
relations cases based on Justice Blackmun's camugrinAnkenbrandt

28 stein, supranote 14, at 679 (explaining District Courts agtieey do not have original subject matter
jurisdiction to hear "core" domestic relations cgseeeMinasyan v. Gonzales, 401 F.3d 1069, 1076-77
(9th Cir. 2005) (discussing domestic relations exiom and deference given to state la@pnforth v.
Celebrezze, 76 Fed. Appx. 615, 616 (6th Cir. 2q@8)owing general rule of federal courts and affing
they cannot hear matters involving domestic refejp Flejter v. Smith, 61 Fed. Appx. 257, 258 (Tin.
2003) (upholding District Court's declination oseanvolving custody rights because they were blafnam
hearing case under domestic relations exceptDuajin, 238 F.3d at 41 (holding District Courts are bdrre
from hearing cases involving issuance of divordieyany, and child custody decrees); Vulcan Materiads
v. City of Tehuacana, 238 F.3d 382, 386 n.2 (5th 2001) (determining domestic relations exceptiaty
to bar federal courts from hearing core cases)neSto Wall, 135 F.3d 1438, 1440-41 (11th Cir. 1998)
(claiming narrow reading of domestic relations ¢t cases only proscribes abstention in instantese
case involves issuance of divorce, alimony, orcchilstody decrees and is based on diversity jatisdi);
Wigington v. McCarthy, No. 96-7134, 1997 U.S. AffEXIS 22687, at *6 (10th Cir. 1997) (restating
Supreme Court's holding iinkenbrandand noting "core" cases are beyond jurisdictiofederal courts);
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However, the Supreme Court did not explain whettzeses that fall into the other
three categories under Justice Blackmun's conater@may be heard by federal
courts?® The Court also declined to expound on whetheretkeeption applies to
any federal question cases at®aWithout clear guidance from the Supreme Court,
the circuit courts disagree as to which non-coeesahey may hedf For example,
some courts apply the Domestic Relations Excepbdaderal question cases while
others strictly apply it to diversity cas&sSimply put, outside of the "core" cases
which are barred, a tremendous lack of uniformitigts. In order to determine if a
certain "non-core" case is barred, the law of ffex#ic circuit must be consulted.

Although the Domestic Relations Exception origipatinly applied to the
district courts, in more recent years, many cotdge determined the exception
applicable in the bankruptcy setting as wWelWhile debate has ensued over
whether Congress meant to codify the Domestic RelatException in section
362(B)(2) of the Code, which states an exceptiothéoautomatic stay, bankruptcy
courts will nevertheless decline to hear proceeslingich tread too greatly into the
area of family law.

B. The Doctrine of Abstention

1. Federal Court's Judicially-Made Abstention Dioetr

Williams v. Lambert, 46 F.3d 1275, 1283 (2d Cir9%) (explaining only "core" cases are excluded from
federal jurisdiction under domestic relations exiey); Kahn v. Kahn, 21 F.3d 859, 861 (8th Cir. 499
(stating domestic relations exception preventsriddmurts from hearing cases involving divorcénahy,
and child custody); Maynard v. Craft, No. 1:03CV12003 U.S. Dist. LEXIS 16415, at *2-3 (W.D.N.C.
Sept. 18, 2003) (finding federal courts only barfesin hearing cases involving issuance of divorce,
alimony, or child custody decrees).

% see Ankenbrandb04 U.S. at 704 (omitting any discussion abotibreement cases that would fall into
Justice Blackmun's third categorgge alsdStein,supranote 14, at 686—89 (explaining Supreme Court was
silent on issue of cases brought to enforce rightsobligations).

% See Ankenbrand604 U.S. at 704 (failing to discuss whether ddineslations exception applies at all
to federal question cases).

31 SeeHENRY J. SOMMER & MARGARET DEE MCGARITY, COLLIER FAMILY LAW AND THE BANKRUPTCY
CoDE 1 5.01 (2005) [hereinafter ©LLIER] (displaying conflicts between circuits as to whicases the
exception applies tosee e.gStein,supranote 14, at 679-80 (describing federal courtst@ggh to non-
core suits as "chaotic" and finding inter-circudndlicts as to the application of the domestic tielss
exception to core enforcement, domestic relatiorts,tand federal question cases).

%2 See COLLIER, supranote 31, at 6.01 n.4 (noting difference in treatment of DomedRelations
Exception amongst courts).

33 SeeCarver v. Carver, 954 F.2d 1573, 1578—79 (11th T982) (finding bankruptcy court should have
declined to hear an adversary proceeding regardirsiay violation in case involving divorce because
domestic relations exception appliedge alsocCummings v. Cummings, 244 F.3d 1263, 1267 (11th Cir
2001) (directing bankruptcy court to lift the autatic stay to allow for the divorce court to detammi
question of spousal support)y re MacDonald, 755 F.2d 715, 717 (9th Cir. 1985) (eixyey bankruptcy
court should not get involved in matters involviiagnily law).



242 ABI LAW REVIEW [Vol. 14:235

An alternative ground for the federal court to deeito hear a case is provided
in the judicially-made doctrine of abstentinAbstention allows the federal courts
the ability to abstain from hearing cases that wde better heard in state cotirt.
Generally, abstention is appropriate in three itna>® First, a federal court may
use abstention if the case presents a "federaltitdimal issue which might be
mooted or presented in a different posture by &estaurt determination of
pertinent state law?* Generally, courts use this type of abstention whetate law
determination may obviate the need for the issubetaletermined under federal
constitutional law’® By abstaining and allowing the state court to deiee the
issue of state law, the federal court relieveslfitseé the unnecessary burden of
determining a matter which is obviated by the state determination. Second, a
court may abstain from hearing a case if "diffiaqliestions of state law bearing on
policy problems of substantial public import whas®ortance transcends the case
at bar" are involved® Finally, abstention must be exercised in casegevfesleral
jurisdiction has been invoked for the purpose o$treening state criminal
proceeding$’

3 Colorado River Water Conservation Dist. v. Unit8thtes, 424 U.S. 800, 813-14 (1976) (finding
abstention an appropriate method for federal cdartiecline to hear a case in certain instancas)foBl v.
Sun Oil Co., 319 U.S. 315, 333 n. 29 (1943) (ha@dabstention proper when federal judicial restrésnt
"required by conditions of general welfare’yee also Ankenbrand604 U.S. at 704-05 (explaining
circumstances under which a court may use abstetdialecline to hear a case); Dobksgpranote 18, at
1151-53 (noting frequent use of abstention doctrimeg courts when declining jurisdiction over dornest
relations cases).

*3ee Colorado River Watet24 U.S. at 815 (explaining possible situatiomeme abstention is allowed);
Younger v. Harris, 401 U.S. 37, 53-54 (1971) (reggi abstention in criminal cases where federal
jurisdiction has been invoked to restrain statenizral proceedings); Louisiana Power & Light CoQity of
Thibodaux, 360 U.S. 25, 30-31 (1959) (affirming tbBé$ Court's use of judicial discretion in stayittge
proceedings until a state court made a findingtatedaw);Burford, 319 U.S. at 333-34 (holding abstention
appropriate in cases where a federal interpretatfostate law, dangerous to state policies, is iredy
Railroad Comm'n v. Pullman Co., 312 U.S. 496, 5@1{1041) (deciding actions in federal court which
require decisive determination of state law ardebaelinquished to state courgee e.gBLACK'S LAW
DICTIONARY 8 (8th ed. 2004) (defining abstention to be "a fableourt's relinquishment of jurisdiction
when necessary to avoid needless conflict withate'stadministration of its own affairs.").

% See Colorado River Watet24 U.S. at 813-16 (noting abstention's placanaexception to exercise of
federal jurisdiction and discussing three typecades in which federal abstention may be used)arSus
Block-Lieb, Permissive Bankruptcy Abstentjoi WASH. U. L. Q. 781, 786—87 (1998) (stating three types
of cases in which federal abstention may be used).

%" Colorado River Waterd24 U.S. at 814ee also Pullmar812 U.S. at 501-02 (suggesting district courts
"stay its hands" absent definitive state court wheitgation).

% City of Meridian v. Southern Bell Telephone & Telegh Co., 358 U.S. 639, 640-41 (1959)
(explaining one situation in which abstention bg federal courts should be usesge alsdSpector Motor
Serv Inc., v. McLaughlin, 323 U.S. 96, 105 (1944)t{img "deeply rooted" doctrine for federal courts to
passon questions of constitutionality unless such adptibn is unavoidable, and that "federal courtsxdb
decide questions of constitutionality on the basigreliminary guesses regarding local law").

% Colorado River Water424 U.S. at 814see also Louisiana PoweB60 U.S. at 30-31 (finding District
Court properly stayed proceeding until interpretaf statute by Louisiana Supreme Court).

4% Colorado River Water424 U.S. at 816see also YoungerOl U.S. at 53-54 (reaffirming narrow
availability of injunctive relief against state minal prosecutions).
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Under the abstention doctrines, a federal court atastain from hearing any
"non-core" domestic relations case that falls iot® of these three categorfés.
Unlike the courts in "core" Domestic Relations Extoen cases, the federal courts
in some abstention cases have independent distitetidetermine whether to hear
the case or ndf Under the first two categories of abstention caséstention is
simply permissive, allowing the courts room to decon their owrt* However, the
district court's decision may be reviewed by thartof appeals and the Supreme
Court, who will overturn the district court's deois to abstain if the case does not
fall into one of the three categori#Review of the district court's choice to abstain
is very strict and abuse of the lower court's afigia powers is not taken lightly.
By no means do courts frequently use the doctrinabstentiorf® District courts
have a "virtually unflagging obligation . . . toegise jurisdiction given thertf'
and may only use abstention as a rare exceptiothdw normally obligatory
exercise of jurisdiction.

2. Abstention Doctrine in the Bankruptcy Context

While the abstention doctrines used by federalridistourts are rooted in
judicially-made laW’, abstention in bankruptcy practice is a separattrie which

“ The court must abstain from hearing the "core'esadue to the Domestic Relations Exception as
discussed above.

2 Under theYoungerAbstention Doctrine, or the third category mentitiy theColorado River Water
court, a District Court must abstain if the facfstioe case fit the categorytounger 401 U.S. at 53
(discussing federal intervention and state crimprakecutions).

**The Court held that abstention of the District Gdsipermissive at most, only stating that the st
Courts "may" abstain. Nothing in the opinion firttat the District Court "must" abstain in casesaltall
in the first two categoriesColorado River Water424 U.S. at 813 (extrapolating District Court Ytha
abstain from exercising jurisdiction over casescltall within the categories of permissible abstenlaid
out underPullman Burford, Louisiana PowerYounger andColorado Riveiitself). But see Colorado River
Water, 424 U.S. at 817 n.22 ("Where a case is propeitlyinvthis category of cases, there is no discretm
grant injunctive relief.").

“Seegenerally Deakins v. Monaghan, 484 U.S. 193, 204 (1988) ¢sing Eighth Circuit Court of
Appeals affirmation of the District Court's decisito abstain because the case at hand did nahfalbne
of the threeColorado River Watecategories of permissible abstention); Addictioe@alists, Inc. v. Twp.
of Hampton, 411 F.3d 399, 411 (3rd Cir. 2005) (gjtDistrict Court's abuse of the abstention doetimits
declination to hear parts of the case which fatbimle of the thre€olorado River Categorig@sBut se€Tex.
Ass'n of Bus. v. Earle, 388 F.3d 515, 521 (5th 2004) (finding District Court's decision to abstabrrect
because the caseas well within the third category fronColorado River Waterthat involving federal
jurisdiction invoked in a criminal proceeding test®in state action).

5 See Colorado River Wate#24 U.S. at 813 (stating abstention doctrinehis éxception and not the
rule); see, e.g., Ankenbrands04 U.S. at 705 (finding exercise of federal §dittion required in every
feasible situation and abstention a rarely usecmtian to that rule); New Orleans Pub. Service, Inc
Council of New Orleans, 491 U.S. 350, 359 (1988¥st@ating Court's position that District Courts have
virtually unflagging obligation to adjudicate clasnwithin their jurisdiction).

6 Colorado River Water424 U.S. at 817.

7 See generally Colorado River Watd4 U.S. at 814younger 401 U.S. at 53-58urford, 319 U.S. at
333-34;Pullman,312 U.S. at 501.
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finds its base in the language of 28 U.S.C. § 83dnder section 1334(c),
abstention is permissive in some instances and atandin others. A district court
may abstain from hearing any matter, arising urtdier 11 of the United States
Code, which, in the interest of justice or comitytihe state courts, would be better
heard in state coufi. This permissive abstention provision allows theKsaptcy
courts the ability to determine which matters realielong in state court.
Consequently, federal courts rarely want to becomelved in domestic relations
issues. Bankruptcy courts as well as district odrequently invoke their
discretion to abstain from hearing bankruptcy pedliegs involving pending state
domestic relations issués.

Section 1334(c)(1) really only sets forth threeagahcriteria for a federal court
to use when deciding whether to abstain from hgasiproceeding: A court may
exercise its discretion to abstain in the intecdgustice, comity with state courts,

4828 U.S.C. §8§ 1334(c)(1)—(c)(2) (2006) provides:

(c)(1) Nothing in this section prevents a distdotrt in the interest of justice, or in the
interest of comity with State Courts or respect &tate law, from abstaining from

hearing a particular proceeding arising under fifleor arising in or related to a case
under title 11.

(c)(2) Upon timely motion of a party in a proceeglitased upon a State law claim or
State law cause of action, related to a case uitldet 1 but not arising under title 11 or

arising in a case under title 11, with respect tacv an action could not have been
commenced in a court of the United States abseisdjation under this section, the

district court shall abstain from hearing such pemting if an action is commenced, and
can be timely adjudicated, in a State forum of appate jurisdiction.

Id.; seeBlock-Lieb, supranote 36, at 808, 815 (reviewing cases which inetgat section 1334(c)(1) to be
the source of bankruptcy abstention doctriseg also In ré®an American Corp., 950 F.2d 839, 845 (2d Cir.
1991) (examining history of 28 U.S.C. §1334(c)(f} aleclaring legislative intent to codify the judity-
made abstention doctrines for bankruptcy cases).

4928 U.S.C. § 1334(c)(1) (2006) ("Nothing in thisten prevents a district court in the interesjustice,
or in the interest of comity with State courts espect for State law, from abstaining from hearng
particular proceeding arising under title 11 osiag in or related to a case under title 11.").

*In re Dennis, 218 B.R. 52, 55 (Bankr. E.D. Ark. 1997)l¢ting permissive abstention by bankruptcy
court appropriate to allow state court to adjudicddmestic relations issues); re French, 139 B.R. 476,
482 (Bankr. D. S.D. 1992) (maintaining appropria&n of bankruptcy court's use of abstention todavoi
invasion into family matters which are better heerdtate court)see e.g.Carlos J. Cuevafermissive
Bankruptcy Abstention and Domestic Relatjol®. BANKR. INST. J.,Feb. 2001, at 10 (elucidating federal
courts generally grant motions for permissive atigia in bankruptcy cases involving domestic relasi
issues).

*15ee28 U.S.C. § 1334(c)(1) (2006). Section 1334(c3tajes:

Except with respect to a case under chapter 1&lefltl, nothing in this section
prevents a district court in the interest of justior in the interest of comity with State
courts or respect for State law, from abstainirgrfrhearing a particular proceeding
arising under title 11 or arising in or relatedatoase under title 11.
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or in respect for state la¥.With these three themes in mind, courts have edeat
list of twelve factors to which they look to deténm if abstention is the proper
course of actior® To make a determination, courts will balance argigty these
factors: (1) the effect or lack thereof on the@éfint administration of the estate if a
court recommends abstention, (2) the extent to lwhkiate law issues predominate
over bankruptcy issues, (3) the difficulty or uniset nature of the applicable state
law, (4) the presence of a related proceeding cametkin state court or other non-
bankruptcy court, (5) the jurisdictional basisaify, other than 28 U.S.C. § 1334,
(6) the degree of relatedness or remoteness ofptbeeeding to the main
bankruptcy case, (7) the substance rather than fofman asserted "core"
proceeding, (8) the feasibility of severing stede Iclaims from core bankruptcy
matters to allow judgments to be entered in statetavith enforcement left to the
bankruptcy court, (9) the burden on the docket,) (it likelihood that the
commencement of the proceeding in bankruptcy dowdlves forum shopping by
one of the parties, (11) the existence of a righd fury trial, and (12) the presence
in the proceeding of non-debtor part’éghis list is a universally accepted guide
that has never been distinguished by any cBurt.

In addition to the permissive abstention provisegtion 1334(c)(2) contains a
mandatory abstention provisidhUnder that provision, a district court must abstai
from hearing proceedings which could not have d@enght in federal court absent

2.

%3 In re Republic Reader's Serv., Inc., 81 B.R. 422, 428ni8. S.D. Tex. 1987) (summarizing twelve
factors courts should use to determine whethebstain);see alsdNew England Power & Marine, Inc. v.
Town of Tyngsborough, Masdn(re Middlesex Power Equip. & Marine, Inc.), 292 F.3d 6970 (1st Cir.
2002) (using twelve factors in review of bankrupimyurt's decision to abstain from hearing contempt
motion against town regarding state court adjuhoadf tax liens); Christensen v. Tucson Estates, {n
re Tucson Estates, Inc.), 912 F.2d 1162, 1167 (9th 1890) (looking at twelve factors set forthlmre
Republic Reader's Serv., Into, determine if abstention was propeitiGg In re Republic Reader's Serv.,
Inc., 81 B.R. at 429)).

*seeRepublic Reader's Serv., 81 B.R. at 429 (listirgdies to weigh when deciding if abstention should
be used).

% See New England PoweP92 F.3d at 69-70 (using factors from list to idecif abstention was
appropriate)see alsdn re LaRoche Indus., Inc., 312 B.R. 249, 253 (BankrDl. 2004) (listing twelve
factors used to determine whether court shouldaabstin re Cody, Inc., 281 B.R. 182, 189 (Bankr.
S.D.N.Y. 2002) (deciding which factors from listige in favor of abstention).

%628 U.S.C. § 1334(c)(2) (2006). Section 1334(ciaes:

Upon timely motion of a party in a proceeding baspdn a State law claim or State
law cause of action, related to a case under Xitlebut not arising under title 11 or
arising in a case under title 11, with respect ticlv an action could not have been
commenced in a court of the United States abseisdjation under this section, the
district court shall abstain from hearing such pemsting if an action is commenced, and
can be timely adjudicated, in a State forum of appate jurisdiction.

Id.; see alsd_inda Greer, Commenihe Use of Abstention and the Automatic StayllawAState Courts to
Decide Domestic Relations Matte& BaNK. DEV. J.371,376-77 (1989) (describing bankruptcy abstention
under 28 U.S.C. §1334(c)).
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the bankruptcy because of lack of federal jurisoict’ In Allied Mechanical
Plumbing Corp. v. Dynamic Hostels Housing Dev. Ftinthe Bankruptcy Court
for the Southern District of New York laid out thequirements for a finding of
mandatory abstention in bankruptcy cod?té. bankruptcy court must abstain from
hearing the case if these six elements are meta(pgarty in the bankruptcy
proceeding makes a timely motion for abstentiorth®y bankruptcy court, (2) the
adversary proceeding is based upon a state lam aaicause of action, (3) the
adversary proceeding is related to the bankrupése,cbut may not have arisen in
or under the bankruptcy case, (4) the adversargegding is one that could not
have been commenced absent jurisdiction underosed®34, (5) an action must
have been commenced and remains pending in a taté forum, and (6) the
pending state court action is one that can be lyiméjudicated" in that forurff.

Very rarely are bankruptcy courts forced to abstenfrom hearing domestic
relations case¥. In fact, there is only one case where a bankruptmyrt was
forced, under the mandatory abstention provisian,abstain from hearing a
domestic relations mattéf To further display the rarity of domestic relaiotases
where section 1334(c)(2) required the bankruptayrtcm abstain, it is important to
note that sinceHursa was decided in 1989, only one court has followkdt t
opinion, and not even that court determined thateattion was mandato?f/.Thus,
when a spouse files for bankruptcy before the fijndgment in the divorce, the
bankruptcy court will not likely be forced to akistdrom hearing that part of the
case. Non-debtor spouses who wish for the staiet,dostead of the bankruptcy
court to make the determination as to the propdigiribution in their divorce, will
have to come up with a strong argument as to whkybidinkruptcy court should
abstain anyway.

5728 U.S.C. §1334(c)(2) (2006)

%62 B.R. 873 (Bankr. S.D.N.Y. 1986).

%91d. at 877-79 (laying out elements of mandatory abisteninder section 1334(c)(2)).

€ 1d. (outlining six factors factors to be addressed domurt in considering request for mandatory
abstention under 28 U.S.C. § 1334(c)(2)).

1 CompareKohn v. Hursalf re Hursa), 87 B.R. 313, 322-23 (Bankr. D. N.J. 198®plying mandatory
abstention to chapter 7 bankrupteyijh In re Mills, 163 B.R. 198, 202 (Bankr. D. Ka. 1994) (digtuishing
cases fronHursawhich applied mandatory abstention).

%2See In re Hursa87 B.R. at 322—23 (abstaining from hearing adugrsroceeding regarding division of
marital property)see alsdGreer,supranote 56, at 377 (stating Bankruptcy Court in Distaf New Jersey
is only court to have applied mandatory abstenticendomestic relations case).

% The Bankruptcy Court for the District of New Jarsehich decidedHursa is the only court to have
given the opinion a positive analysis. The Coustisieed the issue in 1992, and refused to find that
abstention was mandatory because the bankruptatetssinterest in the property was a "core procegdn
the bankruptcy cas&eeln re Becker, 136 B.R. 113, 116-17 (Bankr. D. N.J. 1992he determination of
the extent of a bankruptcy estate's interest ipgnty in which the debtor had an interest therefmises
under the Bankruptcy Code. It also arises onlyankouptcy cases. For both reasons, such a detdromng
a core proceeding.").
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II. THE AUTOMATIC STAY UNDER SECTION 362(2)AND ITS EFFECT ONDOMESTIC
RELATIONS CASES

Every practitioner knows that the automatic stdisfato place concurrently
with the filing of a bankruptcy petition, effectiyestopping all actions to collect the
debtor's assets in their tracks. Described asnatriment of sweeping breadth and
tremendous powef*the automatic stay, under 11 U.S.C. § 362(a)adn prevents
the commencement or continuance of any judiciatiattrative, or other action
against the debtor that was or could have been eomed before the
commencement of the bankruptcy c&5€he stay also bars all actions to recover a
claim against the debtor which arose before thengentement of the bankruptcy
case®® All enforcement, collection, perfection, set-adf)d tax court actions against
the debtor or the property of the estate are stagedvell®” This broad blanket
provision, by which Congress intended to proteet dssets of the debfrhas a
tremendous effect on all pending and future acti@specially those involving
domestic relations.

Congress did allow for some very specific excepitmthe automatic stay in
domestic relations cases. Those exceptions, eddiinder section 362(b), allow
for the commencement of actions to establish péyeemd establish, modify, or
collect alimony, maintenance, and supporiwWhile these exceptions are an
important tool for the non-debtor spouse, they dbapply to the problem situation
at hand.

A. Divorce Proceedings and Proceedings Seeking &tgivision

% CoLLIER, supranote 31at 15.03[1] (describing automatic stay as a broad imsemt which effectively
stops all actions to collect from the debtor inahgdmost family-related proceedings).
% Seell USC § 362(a)(1) (2006).

[A] petition filed under section 301, 302, or 30f}luis title . . . operates as a stay, applicable t
all entities . . . the commencement or continuatiosluding the issuance or employment of
process, of a judicial, administrative, or otheticat or proceeding against the debtor that was or
could have been commenced before the commencerfnérg case under this title, or to recover a
claim against the debtor that arose before the camsement of the case under this title.

Id.; seealso COLLIER, supranote 31, at $.03[1] (discussing automatic stay in domestictietes cases).

11 U.S.C. § 362(a)(1) (staying "the commencemembatinuation . . . of a judicial, administrativer,
other action or proceeding against the debtor thas or could have been commenced before the
commencement of the case . .. .").

6711 U.S.C. §§ 362(a)(2)—(a)(8) (staying all liea,tenforcement and collection actions againstatsjt

% See e.gCOLLIER, supranote 31, at %.03[1] n.2 (citing H.RREP. No. 95-595, at 340 (1977) which
contains legislative history of the 1978 Bankrup@yde and the reasons for the inclusion of theraatic
stay provisions under section 362(age alsdH.R.REP. No. 95-595, at 340 (1977) (conversing over issues
involved in the enactment of the provisions of dlwomatic stay).

911 U.S.C. § 362(b)(2) (excluding proceedings fatepnity, alimony, maintenance and support from
automatic stay)see alsoNaller v. Kriss(In re Kriss), 217 B.R. 147, 158 (Bankr. S.D.N.Y. 1998)apnting
wife relief from the stay to collect support payrsn
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Courts generally agree that the automatic stayieppd all domestic relations
proceedings other than those for alimony, mainteeaand suppoff. Since the
Code makes no exception to the stay for pendingrdésproceedings and property
division proceedings, it follows that these twodgpmf proceedings are well within
the scope of the stdy.Courts usually consider these actions stayed, hemthey
will proceed to determine if the circumstances 6ailthe stay to be lifte’. One
must always remember, however, that the automgdic does not bar suits which
are initiated by the debtdt. For example, if the debtor commences divorce
proceedings against the non-debtor spouse, thémadhian will not be stayed under
section 362. Nevertheless, there is a strong Ipitissithat any cross-claims or
counter-claims filed against the debtor in conjiorcivith his suit against the non-
debtor spouse will be stayed under section 363(a).

B. Relief From the Automatic Stay Under Section@®§2)

Section 362(d)(1) provides for relief from the amtdic stayfor cause’ In
order for a court to grant relief, a party in irsr must move for the reliéf.In
addition to making the motion, the party must béeaie show cause for the
modification to the stay/. Determinations of whether the party has showneans

0 SeeCarver v. Carverlf re Carver), 954 F.2d 1573, 1579 (11th Cir. 1992) (figdautomatic stay
applicable in all domestic relations cases unlesyg tnvolve actions for alimony, maintenance, qupsart)
see alsdRoberge v. Buisl re Roberge), No. 95-3133, 1996 U.S. App. LEXIS 220885 (4th Cir. Aug.
27, 1996) (lifting stay to allow state court to@ehine equitable distribution of marital propertygughn v.
First Nat'l Bank In re Vaughn), No. 93-7032, 1993 U.S. App. LEXIS 34080}3—4 (10th Cir. Dec. 23,
1993) (holding automatic stay applicable to stopdieg divorce and lifting stay to allow state cotot
determine outcome of divorce).

™ The exceptions under section 362(b) only mentiotioas for alimony, maintenance, and support,
failing to discuss any possible exception for pagdiivorce or property division proceedings. 11.0.$
362(b) (2006). 8e generallyRogers v. Rogers, 671 P.2d 160, 164-65 (Utah 1@883jlaring state court
judgment on property division entered after filiafbankruptcy null and void because action wasestay
under section 362 of the CoddBut seeCrowley v. Crowley, 715 S.W.2d 934, 938-39 (Mo. 1986
(considering automatic stay applicable to divoroecpedings, but allowing state court judgment odie
to stand with regard to alimony and support aspafgisdgment).

2 COLLIER, supranote 31, at $.03(1)(explaining most courts assume automatic stay &ffsg stops all
divorce and property division proceedings, but thély consider whether the stay should be liftedatimw
those proceedings to continusge also In rédowell, 311 B.R. 173, 179-80 (Bankr. D. N.J. 20@Bnying
non-debtor spouse's motion to lift stay, statingpprty of estate must be protected by stay).

311 U.S.C. § 362(a) (barring proceedings initiadgginst the debtor, but failing to expressly bay an
suits filed by the debtor).

" 1d. Cross and counter-claims fall into the categonésactions under §362(a)(1) because they are
considered proceedings brought against the deStaime may be allowed though because they could not
have been brought before the commencement of thlelgatcy action.

11 U.S.C. § 362(d)(1) (2006) (allowing grant ofgkfrom stay if party moves for relief and carosh
cause for relief requested).

8 1d. ("On request of a party in interest and afteraetind a hearing, the court shall grant relief fthe
stay....").

""1d. (stating after notice and hearing court shall gratief from the stay for cause).
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made7>80n a case by case basis because the Codead@esitain a definition of the
term.

If the pending state action is unrelated to thekbhgricy case or does not affect
the administration of the bankruptcy or the propeftthe estate, then the court will
usually lift or modify the stay to allow the staaetion to continué® As this is
typically the case with marriage dissolution acsioih is not the case with property
division proceedings. Property division proceedirgmost always affect the
property interest of the debtor or the propertythef estate. For this reason, most
courts are reluctant to modify the stay to allowstate court to determine the
property divisiorf® In the occasional instance where courts have rneodthe stay
to allow the state property division proceeding tlourts have generally found the
property division to be part of alimony or suppdnnce excepted from the sfay.
Thus, the automatic stay will most likely be a rddoick to the non-debtor spouses'’
attempts to protect their interests in the maptalperty after the debtor spouse has
filed bankruptcy.

[ll. STATE FAMILY LAW: DETERMINING PROPERTYRIGHTS AND PROPERTY OF THE
ESTATE

Essential to any bankruptcy proceeding is a deteatiin as to which property
becomes property of the estate under 11 U.S.C.1§°5Anything that becomes
property of the estate goes into the big pot frotmictv creditors will receive
payment for their claims in a chapter 7 c&sk a chapter 13 case, this property

8 SeeGreer,supranote 56, at 379-80 (stating Code does not contdifiaition of “for cause” and courts
make determination on a case by case basis).

9 SeeGreer,supranote 56, at 380 (citinlylacDonaldfor proposition that a state court action whictesio
not affect administration of the bankruptcy or pdp of estate should be allowed to contingeg also In
re MacDonald 755 F.2d at 717 ("It is appropriate for bankryptourts to avoid incursions into family law
matters 'out of consideration of court economyijdiadi restraint, and deference to our state cotethven
and their established expertise in such matterBuf) cf. Schulze v. Schulze, 15 B.R. 106, 109 (Bankr. S.D.
Ohio 1981) (lifting stay for divorce, custody, aptbperty division proceedings and finding thosecast
onlgl remotely related to the bankruptcy case).

& In re Harris, 310 B.R. 395398-99 (Bankr. E.D. Wis. 2004) (explaining stay sipeotect debtor and
debtor's property from property division proceediagd modifications to state property division diecis);
In re Zick, 123 B.R. 825, 828 (Bankr. E.D. Wis. 1980plfling wife's motion for modification of property
division under divorce action to be violation o&ytwhich court refused to liftgf. In re Ladak, 205 B.R.
709, 712 (Bankr. D. Vt. 1997) (finding party seekimodification to property settlement in violatiof
automatic stay).

81 See generally In r€allahan, No. 91-4557 Section "I" (5), 1992 U.SstDLEXIS 7971, at *9 (E.D.
L.A. 1992) (allowing state court to determine issfemarital property division which was tied to popt
payments); Schulze v. Schulze, 15 B.R. 106 , 1GhkB S.D. Ohio 1981) (lifting automatic stay téoal
pending state court property division proceedinglétermine non-debtor spouse's portion of the alarit
property).

8211 U.S.C. § 541 (2006) (setting forth which prapérecomes property of the estate as of date infyfil
petition and which property does not become prgparestate due to exceptions either under Codmder
state law).

8 Seell U.S.C. § 726 (entitled "Distribution of the penty of the estate").
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will be used to determine what the creditors woblye gotten in a chapter 7,
making sure that the reorganization is fair tocediditors>* A determination of what
makes up the property of the estate is the mosbiitapt piece of the problem cases
at hand. Unless the non-debtor spouse has atieheoproperty, if the property is
found to be part of the estate, he or she will bez@ general unsecured creditor in
the bankruptc¥, with no ties to the specific piece of propertilowever, if the
property is not found part of the estate, then tvaiperty is unaffected by the
bankruptcy, leaving the non-debtor spouse possdieurse to obtain the specific
property. If the non-debtor spouse has a vesteteist in the property, then that
interest might not enter the bankruptcy estateenEso, the interests of the husband
and wife are determined under state marital prgpéatv, not the Federal
Bankruptcy Code; even after a bankruptcy is filegde must look to the applicable
state's law to discover each party's rights areta@st$?®

A. Marital Property

Once a couple marries, they then may obtain prgpeitich state law
categorizes as "marital properfif."Marital property generally consists of all
property that a married couple acquires duringrtheirriage’”® Many state's laws
include property which is acquired by either spogsparately or together, in their
definition of marital property. The marital propercan be any type of asset
including the primary residente an individual retirement accodhtand a family
business® In addition, the marital property may be held eittsolely in one
spouse's name, or jointly in both of their nartfeSimply having the title to the

8 Seell U.S.C. § 1325(a)(4) ("[T]he value, as of theeefive date of the plan, of property to be
distributed under the plan on account of each atbwnsecured claim is not less then the amountbald
be paid on such claim if the estate of the deb&meviquidated under chapter 7 . . . .").

% See supraote 3 and accompanying text.

8 seeButner v. United States, 440 U.S. 48 (1979) (figdapplicable state law which creates property
interests must be followed by the bankruptcy court)

87 Marital property is a term which has different miegs under different state divorce law. The staguto
law of the state where the case exists must beuttedsto find a specific definitiorBeeDavis v.Cox, 356
F.3d 76, 85 (1st Cir. 2004) (viewing state legiskathistory in determining what property constitite
"marital property").

8 BLACK'S LAW DICTIONARY at 564 (defining marital property generally as ey acquired during
marriage and that is subject to distribution oirigion at the time of marital dissolution™).

8 See In reHilsen, 119 B.R. 435, 439 (Bankr. S.D.N.Y. 1998)unting primary residence, which was an
apartment, as marital property).

% See Cox356 F.3d at 85 (deeming Advest IRA account whigls acquired during marriage but held in
husband's name to constitute "marital property").

L See In reAnjum, 288 B.R. 72, 78 (Bankr. S.D.N.Y. 2003) (tiay dry-cleaning business was martial
property because it was acquired after date pasées married and before divorce was filed).

2 Cox, 356 F.3d at 85 (determining Advest IndividualiRehent Account held solely in name of husband
was marital property even though it was held onlyone name)in re Greenwald, 134 B.R. 729, 730-31
(Bankr. S.D.N.Y. 1991) (considering investment acds held solely in name of debtor-husband marital
property in which non-debtor wife had some intgresge alsdn re Forant, 331 B.R. 151, 156 (Bankr. D.
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property in one spouse's name does not exemptrépegy from being considered
marital property under most states' laws. Gengerdliom the state property
distribution determination, the bankruptcy courtdl wlecide what part of the
property will be attributed to the debtor spousecdming part of the bankruptcy
estate under section 541.

B. State Property Law: Equitable Distribution, Coommty Property, and Strict
Title States

Overall, states' laws fall into one of two categeridetermining how the marital
property will be distributed Based on their laws, states are either classiied
equitable distribution states or community propsttes’ Historically, there was a
third category that courts referred to as "strite.t*> Under strict title statutes,
rights in marital property were determined onlythg title to the property. South
Carolina, Florida, West Virginia, and Mississippaditionally were strict title
states® By 1993, all strict title states had made the ehwitto equitable
distribution®” The Supreme Court of Mississippi, the last of ¢hemtes to abandon
"strict title" distribution, explained that the afmbbnment was required because
strict title statutes led to unfair resuifs.

All three categories of marital property distrilmurtistatutes were derived from
either common law or civil law’ Both equitable distribution and strict ftitle
distribution evolved from the common law while tb@mmunity property statutes

Vt. 2004) (explaining Vermont law considers all peoty acquired during marriage marital property
irrespective of name on title).

9 COLLIER, supranote 31, at B87.01 (discussing state marital property distribution esoles such as
e(witable distribution, community property, andcsttitle).

Id.

%See generallyStephen J. Brak&quitable Distribution v. Fixed Rules: Marital Pregy Reform and the
Uniform Marital Property Act23B.C.L. REV. 761,762-63(1982) (explicating history of three systems of
property distribution in United Statesgee Ferguson v. Ferguson, 639 So.2d 921, 925-27 (MB%4)1
(recognizing history of strict title property distion in Mississippi); Long v. Long, 734 So.2d 288
(Miss. 1999) (statingFergusonset forth criteria used when determining equitadlistribution under
Mississippi law).

“Ferguson 639 So.2d at 925-27 (Miss. 1994) (explainingdnisbf property distribution under strict title
theory and describing court's finding where disttibn under strict title led to unjust results).

9 1d. at 925-27;see alsoCanakaris v. Canakaris, 382 So.2d 1197, 1201 (F8&0) (giving judges
discretion to make equitable distributions of n@rftroperty regardless of strict title provisioParrot v.
Parrot, 292 S.E.2d 182, 183-84 (S.C. 1982) (takmagital contributions into account when determining
division of marital property); LaRue v. LaRue, 384E.2d. 312, 321 (W. Va. 1983) (explaining use of
equitable distribution under West Virginia law); Méms v. Williams, 354 S.E.2d 64, 66 (Va. 1987)
(examining equitable distribution under Virginiavia

% Ferguson 639 So.2d at 926 (noting examples of unfair tesin marital property distribution
situations).

% Susan Klebanoff, Commerip Love and Obey 'Til Graduation Day—The Professifegree in Light
of the Uniform Marital Property Act34 Av. U. L. REv. 839, 841 (1985) (discussing evolution of state
property distribution law from common law and cikalv).
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came from the Roman civil laWW°® Forty-one states and the District of Columbia
currently use equitable distribution to divide nmariproperty:® Only a small
minority of nine states still use community progatistribution statute¥’? Because
the results obtained under each of the three caésgeary, each category must be
looked into separately.

1. Community Property States

Arizona, California, Idaho, Louisiana, Nevada, Nelexico, Texas,
Washington, and Wisconsin are community properagest® While the laws of
these nine states vat¥, the basis for their classification as communitppgarty
states is the same, the Roman civil lWRoman civil law did not consider man
and wife to be one fictional entity, with only oset of rights®® To the contrary,
civil law acknowledged husband and wife as sepgratple, each with his or her
own rights and abilities to own propeff}. Consequently, the nine states listed
above distinguish property of married couples byttipg it in one of two
categories® Property is either (1) separate property or (Zpmminity property®
Basically, any property acquired before the magjatyring the marriage by gift or
inheritance, or when living in a common law propestate, is considered separate
property of the one spouse who acquired®iEverything else, generally all assets
acquired during the course of the marriage by eithgouse, is community

190 FAMILY LAW LITIGATION GUIDE WITH FORMS § 12.01 (Mathew Bender & Co., Inc. ed. 2005)
(investigating history of equitable distributiommemunity property, and strict title).

101 4. (listing Alabama, Alaska, Arkansas, Colorado, @agticut, Delaware, Florida, Georgia, Hawaii,
lllinois, Indiana, lowa, Kansas, Kentucky, Maine, Mand, Massachusetts, Michigan, Minnesota, Missouri,
Montana, Nebraska, New Hampshire, New Jersey, Newk,YNorth Carolina, North Dakota, Ohio,
Oklahoma, Oregon, Pennsylvania, Rhode Island, SBatblina, South Dakota, Tennessee, Utah, Vermont,
Virginia, West Virginia, Wyoming and Washington,@.as equitable distribution jurisdictions).

192 1d. (listing Arizona, California, Idaho, Louisiana, Nala, New Mexico, Texas, Washington and
Wisconsin as community property states).

10314 : seeCOLLIER, supranote 31, at $.01(listing nine states as community property states).

104 Cf. ARIZ. REV. STAT. § 25-211(2005); CAL. FaM. CODE § 760 (2005);IDAHO CODE § 32-712(2005);

LA. REV. STAT. ANN. § 9:2801(2005); NEV. REV. STAT. § 125.150(2004); N.M. STAT. ANN. § 40-4-7
(2005); TEX. CODE ANN. §8 3.002,7.001 (2005); WASH. REV. CODE § 26.09.080(2005); WIS. STAT. §
766.31(2005).

195 SeeGreer, supra note 56, at 388—89 (examining history of commumitgperty law and finding its
roots in Roman civil law).

196 SeeRICHARD A. BALLINGER, PROPERTY RIGHTS OF HUSBAND AND WIFE, UNDER THE COMMUNITY
OR GANANCIAL SYSTEM § 4 (Fred B. Rothman & Co. 1981) (1895) (introghgchistory of the community
property distribution laws of United States).

197 See id.(explaining how French code excluded from commutiibse which each spouse possessed
prior to marriage or obtained by succession or tionp

198 5ee supraote 104 and accompanying text.

199 5ee id(referring to types of property as "community” asdparate” or "marital" and "individual).

10 5ee jd(defining what is included as or excluded from camnity property when property is divided).
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property*™ Each spouse is said to have an undivided oneihadfest in that
community property*? While that is usually true, most community propert
statutes do not set that 50/50 requirement in stalfmving courts room to create a
more just outcom& Distinguishable from other forms of property cormsship
such as joint tenancy and tenancy by the entigetspouse who owns property as
community property under marriage cannot unilalgralever or transfer the
interest:' However, in many community property states, intthe parties also
plays a role in the classification of the propertfthe parties expressly owned the
property as joint tenants, then the property wdl longer be considered simply
community property*®

The Code sets out in section 541(a)(2) that allmamity property in which the
debtor has an interest becomes property of théedStaunder that same section,
the non-debtor spouse's interest in the communitpgaty also becomes property
of the estaté!” In the situation where a spouse being sued foorde files
bankruptcy, there is no question that the commupityperty becomes part of the
estate. The main question one must ask at that pi"What rights and claims
does the non-debtor spouse have?" To answer tleistign, one must look to the
specific state's community property laws. A disiois in that detail is beyond the
scope of this note.

However, the law generally protects the non-debpmuses' rights to their half
of the community property in community propertytega The community property
will become property of the estate under sectioh. 5@nder section 541(a)(2), the

11 CoLLIER, supranote 31, at %.01 (generalizing community property statuteshaf hine stateskee
generallyWiLLIAM A. REPPY, JR. & CYNTHIA A. SAMUEL, COMMUNITY PROPERTY IN THEUNITED STATES
2 (2d ed. 1982) (stating community property systeiew the wealth possessed by a husband and wife to
common, belonging to both halves of the marriage).

12 5eeGreer,supranote 56, at 388—89 (delving into theme of commupibperty states and their varying
laws); see, e.g.COLLIER, supranote 31, at %.01 (stating each spouse has a one-half undividedest in
the community property).

%See supraote 104 and accompanying text.

1% SeeCoLLIER, supranote 31, at 1 4.01 (differentiating community pnapeights from those under joint
tenancy and tenancy by the entirety).

115 See generallyBALLINGER, supranote 106, at 4 (displaying parties’ ability to dbtproperty as joint
tenants and tenants by the entirety in communitp@rty states).

11611 U.S.C. § 541(a)(2) (2006) provides:

All interests of the debtor and the debtor's spanscommunity property as of the
commencement of the case that is—
(A) under the sole, equal, or joint managementamdrol of the debtor; or
(B) liable for an allowable claim against the debtor for both an allowable claim
against the debtor and an allowable claim agairestebtor's spouse, to the extent that
such interest is so liable.

117|d.
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trustee may sell the property free and clear ofrtbe-debtor spouse's interét.
Here, though, the non-debtor spouse has some piomtec First, the trustee must
give the non-debtor spouse the opportunity to pasehthe bankruptcy estate's
interest in the property? If the non-debtor spouse chooses not to purcHase t
estate's half of the property, then the trusteéseil the property free and clear of
the non-debtor spouse's interest. The proceedhanedivided between the estate
and the non-debtor spou%8.

2. Equitable Distribution States

Excluding the nine community property states listédve, the other forty-one
states and the District of Columbia have equitab#ribution statute$' which
stem from the common la¥* Equitable distribution jurisdictions view marriage
a partnership with the equitable distribution dteduas a means for ending that
partnershipg?® At the heart of the theory is the idea that beeabsth parties
contribute differently to the marital property, bashould receive his or her fair

1811 U.S.C. § 363(h) (20086). In order for the Traste be able to sell free and clear of the nonatebt
spouse's interest, the court must find: (1) partifh kind is impracticable; (2) sale of the undidl interest
would realize significantly less for the estate); {8 benefit to the estate outweighs the detrin@iie co-
owner; and (4) the property is not used in the petidn of energy.

119 SeeCOLLIER, supranote 31, at 11.03 (explaining steps that Trustestiake when selling property in
which the estate only owns a partial interest beedhat property is community property partiallynad by
the non-debtor spouse).

120566 id.

121 SeeALA. CODE § 30-2-51(2005); ALASKA STAT. § 25.24.160(2004); ARK. CODE ANN. § 9-12-315

(2002);CoL0. REV. STAT. § 14-10-113(2005);CON. GEN. STAT. § 468-81 (2000);DEL. CODEANN tit. 13, §
1513 (2000); D.CCODE ANN § 16-910(2001); FLA. STAT. § 61.075(2005); GA. CODE ANN. § 19-5-13
(2004);HAW. REV. STAT. § 580-47(2005);750ILL. COMP. STAT. 5/503(2005);IND. CODE ANN. § 31-15-7-4
(2005);lowA CODE § 598.21 (2005); KN. STAT. ANN. § 23-201 (1999); K. REV. STAT. ANN. § 403.190
(1999);ME. REV. STAT. ANN. tit. 19—-A, § 953 (1998); M. CODEANN. FAMILY LAw § 8-201(2004);MASS.
GEN. LAWS. CH. 208,§ 34 (2005);MICH. COMP. LAWS § 552.19(2005); MINN. STAT. § 518.58(2005);Mo.
REV. STAT. § 452.330(2004); MONT. CODE ANN. § 40-4-202(2005); NEB. REV. STAT. § 42-365(2004);
N.H. REV. STAT. ANN 8§ 458:16-A (1992);N.J. STAT. ANN. § 2A:34-23(2000);N.Y. DOM. REL. LAW § 236
(1999);N.C. GEN. STAT. § 50—20(2005);N.D. CENT. CODE § 14-05-24(2004); OHIO REV. CODE ANN. §
3105.171(2003);0KLA . STAT. tit. 43, § 121 (2001); Q. REV. STAT. § 107.105(2003);23 PA. CONS. STAT.
§ 3505 (2005); R.I. GEN. LAWS § 15-5-16.1(2004); S.C. CODE ANN. § 20-7-472(2004); S.D. CODIFIED
LAWS § 25-4-44(2004); TENN. CODE ANN. § 36-4-121(2005);UTAH CODE ANN. § 30-3-5(1998);VT. STAT.
ANN. TIT. 15 § 751 (2003); VA. CODE ANN. § 20-107.3(2004); W. VA. CODE § 48-7-101(2005); WYO.
STAT. ANN. § 20-2-114(2005).

122 seeGreer,supranote 56, at 389 (“The remaining forty-two states @mmon law property states . . .
[where] [u]pon divorce . . . property classifiedraarital property is divided equally.").

123 Rosenman & Colin LLP v. Jarrelln( re Jarrell), 251 B.R. 448, 451 n.4 (Bankr. S.D.N.Y00Q)
(finding marriage to be economic partnership wihkeds to be shared based on parties' contributithsut
regard to title of property); Bellanich v. Bellahic936 P.2d 141, 144 (Ala. 1997) (declaring phipiso
behind equitable distribution regards marriage agngrship to which both spouses contribuggle also
JOHN TINGLEY & NICHOLAS B. SVALINA, MARITAL PROPERTYLAW § 40:01(1995) (setting forth general
aspects of equitable distribution law).
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share, regardless of whose name is on the actigg’tiAnother main piece of the
equitable distribution scheme is a disregard fer party's marital faufZ® In the
most general terms, states adopted equitableldiittn because they felt that the
common law partnership fiction combined with dieisibased on a party's fair
share leads to the most just, fair, or equitatdelté®

As with all property division in divorce cases, theurt will distribute the
marital property based on the specific state'sittat’ Although the statutes have a
common theme, each may contain differences, leaf@dmgcommon ties. As with
the community property states, an important questi® far as property division is
concerned is when do each spouse's rights velseimarital property? On its own,
the equitable distribution seems to be a fairlgigtit-forward approach to division
of marital property. The state family court deddlee rights of the parties based on
various factors. Some of these factors are listete statutes while others are not.
These states feel that the outcome under equitdlgibution is just that,
"equitable" or fair. But, in states where the ritled spouse's rights are inchoate
until the state family court makes a final judgmetite outcome can be as
inequitable as possibly imaginable. If the titlegouse files for bankruptcy
protection before the final judgment in the divoemtion, he or she may make out
like a bandit, stealing the property right out fronmder the non-titled spouse.

IV. THE CASES INEQUITABLE RESULTSUNDER EQUITABLE DISTRIBUTION

Although cases involving divorce and bankruptcy aoghing new to courts’
dockets, the last few years have brought sevessscavhich are illustrative of the

124 See generallyronadi v. Comm'r of Internal Revenue Serv., 21dR1292, 1299-1300 (3d Cir. 1994)
(explaining spouses receive share of marital ptgpbased on their contribution to marital property,
regardless of need or liability); Chalmers v. Chetlsp 320 A.2d 478, 483 (N.J. 1974) (concludingipart
should receive their fair share of marital propdx&ged on contributions they made to marital ptyperder
New Jersey's equitable distribution statute); @Bw. O'Brien, 66 N.Y.2d 576, 590 (1999) (displayinew
that upon divorce, each party is entitled to hider "fair share" of martial assets based on dumuiiiion to
marital property).

125 geel etsch v. Letsch, 409 N.W.2d 239, 243 (Minn. Ct. App87) (holding court must make property
distribution determination under equitable disttibn without regard to marital fault of either pgrt
O'Brien, 66 N.Y.2d at 1300 (seeing marital fault as iwvalet to equitable distribution determinations
because to consider it would go against the uniterifheory and take too much of court's time); Bliein
v. Blickstein, 99 A.D.2d 287, 292 (2d Dep't 1984)afing general rule that marital fault is not velet in
equitable distribution determination, although soex¢raordinary circumstances may exist as to make i

relevant).
126 SeeJoHN TINGLEY & NICHOLAS B. SVALINA, supranote 123, at § 40:01 ("Most jurisdictions have
enacted statutes calling for property to be dividgditably, justly, fairly, or the like . .. .").

127 See generallBoyce v. Boyce, 541 A.2d 614, 616 (D.C. 1988) (gipg D.C. Code §16-910, their
equitable distribution statute, to determine fagtribution of marital property)in re Marriage of Baculis,
430 N.W.2d 399, 404 (lowa 1988) (basing equitaligribution determination on lowa Code §598.21(1)
which is state's equitable distribution statut¢)in reMarriage of Powell, 766 P.2d 827, 831 (Kan. Ct. App
1989) (discussing courts' application of equitatigribution statutes to determine whether persorjaty
awards are subject to martial property divisionamefjuitable distribution statutes).
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current dilemma. Those cases generally all hagandar tone to them. A wife
files for a divorce from her husband in state coWhile that action is pending, the
husband obtains a lawyer who is familiar with the and outs of the Bankruptcy
Code. That lawyer informs his client that by fgibankruptcy, either under chapter
13 or chapter 7, the client may be able to sti¢k his wife and keep more of "his"
property in the end. It is important to note tivitle the majority of reported cases
follow this pattern, the roles may also be revers€dses where a husband files for
divorce and the wife then files bankruptcy alsosexbut the instances of their
occurrence is more rare. While only a small nundfereported cases exist where
the wife files bankruptcy while the divorce is perglagainst her, there is no reason
to believe that she would not receive the samerddgas as the men in the cases
below.

Recently, inin re Anjunt®®, Judge Adlai S. Hardin, Jr. of the United States
Bankruptcy Court for the Southern District of Nevork held that a non-debtor
wife who was without title to two pieces of maritatoperty became a general
unsecured creditor in her husband's chapter 7 bptdyr casé®® She did not fare
well in the overall outcome of this case. Firbie tourt explained that in a case
where bankruptcy intervenes before a final sta#rde judgment is reached, the
automatic stay prevents the divorce action fromtinaing.*° However, in the
average case, the non-debtor spouse will apphhdobankruptcy court to lift the
automatic stay to allow the parties to continudrthiggation of divorce issues in
the proper court, the state family court. In thaticular case, though, the non-
debtor spouse did not have to request the liftihghe stay because the debtor
applied for the state court to enter the judgmeneguitable distribution of the
marital property®* Since the stay does not apply to actions that dbbtor
affirmatively takes;?the stay did not apply here.

Once around the automatic stay, the state couereshta judgment in favor of
the non-debtor wife in the amount of $28,250, whigpresented her portion of the
martial property, an automobile and a dry clearfinginess>® The state family
court made this determination by applying New Y@kmestic Relations Law
section 236, New York's equitable distribution stat After that judgment was
entered, the bankruptcy case continued. The bptdgrucourt found that under

128288 B.R. 72 (Bankr. S.D.N.Y 2003).

1291d. at 72-73 (finding judgment of divorce gave risaitsecured pre-petition claim making non-debtor
wife general unsecured creditor in husband's bao&y.

130|d. at 78 ("[T[he non-debtor spouse would apply to taakruptcy court to lift the automatic stay to
permit the parties to litigate their spousal rigatel obligations (including equitable distributidhjough to
a judgment under state law in the matrimonial cturt

131 1d. at 78 n.5 (contrasting present case from usual casehioh court would lift automatic stay at
request of non-debtor spouse "to permit the pattidgigate their spousal rights and obligations. under
state law in the matrimonial court.").

132 5eel11 U.S.C. § 362(a)(1) (2006) (staying any actiopraceeding against debtor, which was or could
have been commenced before commencement of cakangrmction to recover against debtor).

%3|n re Anjum 288 B.R. at 74.



2006] BANKRUPTCY AND DOMESTIC RELATIONS 257

New York law, the non-titled spouse's rights in thartial property didn't vest until
the divorce court entered a final property distiid judgment>® In this case, the
wife's un-vested rights were considered inchoathetime of filing of the petition,
since they did not vest until the time of the judgrn(well after the filing of the
petition.) The court found those inchoate rightbéocut off by the trustee's strong
arm powers under section 5%4 Judge Hardin explained that since the wife's sght
were trumped by the trustee's hypothetical liemlitoe status under the strong arm
powers of section 544, the property became propefitthe estate and the non-
debtor wife became a general unsecured credittreimusband's bankruptty. As
a general unsecured creditor, the non-debtor wiés wentitled to apro rata
distribution of the assets of the estate along with other unsecured creditdfé.
Nevertheless, the debtor's bankruptcy estate waslfto have no assets with which
to pay the creditors' clainmt& Without assets in the estate, the non-debtor svife
claim was worth nothing and also subject to disgbaat the end of the husband's
bankruptcy cas&?®

In another casePerlow v. Perlow* the United States District Court for the
Eastern District of North Carolina reached a simitesult. The husband in that
case, filed for divorce and equitable distributmimarital property in state court.
While the state court granted him the divorce, ¢oert held the matter of the
equitable distribution for a later date. Beforee thtate court entered a final
judgment on the equitable distribution, the husbfiled for chapter 7 relief. The
husband included his wife's claim for equitableritsition of marital property in
his petition for relief. He also listed her as artp to the pending state court
equitable distribution action in his Statement ofancial Affairs. The bankruptcy
court eventually took it upon itself to determiriee tequitable distribution of the
marital property. Because there were no assdtwimstate, the court decided that

13 1d. at 76;see In reCole, 202 B.R. 356, 360 (Bankr. S.D.N.Y. 1996)t{starights in marital property
do not vest under New York law until final divoreelgment is entered).

1% The Trustee's status as a hypothetical lien aettitmps the inchoate rights of the non-debtouspo
S(iaeeln re Anjun88 B.R. at 76-77.

137|d. at 77 ("Since the Bankruptcy Code gives [the dehtor spouse] no right of distribution superior to
that of any other unsecured creditor, [the non-alefpouse] will be entitled to a pro rata distribotalong
with other unsecured creditors." (quoting PolliardPolliard (n re Polliard), 152 B.R. 51, 55 (Bankr.
W.D.Pa. 1993))).

381d. at 78.

1% See 11 U.S.C. § 524(a)(2) (2006) ("operates as an @tjon against the commencement or
continuation of an action, the employment of preces an act, to collect, recover or offset anyhstiebt as
a personal liability of the debtor, whether or disicharge of such debt is waived").

140 128 B.R. 412, 417 (Bankr. E.D.N.C. 1991) (holdibankruptcy code prohibited ex-spouse from
pursuing her rights in marital property back toiwlial assets of debtor because her claim fortabla
distribution was discharged along with her ex-sptausther debts ).
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the wife's claim had no valdé& After the bankruptcy court discharged the wife's
claim, she appealed to the district cdift.

Although decided more than a decade befargim the district court's opinion
in Perlow bears a remarkable resemblance to the opinioneoAtijum court. To
start off, the district court questioned whetheg thankruptcy court should have
abstained from hearing the equitable distributiomsec under 28 U.S.C. §
1334(c)(1)** Finding that bankruptcy court jurisdiction existéde district court
held that the bankruptcy court should have absthinehe interest of justice under
section 1334 from making a determination on theitadaproperty distributiort**
However, the abstention, the district court conéghdvas contingent on the wife's
filing of a motion requesting the abstentidn.Because she did not make that
motion, the district court agreed that the banloyptourt was within its powers
when it determined the equitable distribution af tharital property.

Next, the district court explained that a claim aquitable distribution is a
statutory right which is granted by the state'sitapple distribution statut&® Under
North Carolina's statute, the parties' rights aid o vest when the married couple
separate$!’ However, under the statute, a vested right isamight in property, but
only a right to payment, which qualifies as a clagainst the bankruptcy estate
pursuant to section 101(5)(4f. The district court then went on to explain tha th
trustee's strong arm powers under section 544eoCtde allowed him to act either
as a hypothetical bona figairchaser of the property or hypothetical lien togd

111d. at 414 (stating bankruptcy court found the witézsm for equitable distribution without value).

1214, (noting wife appealed from bankruptcy court'sesrethich discharged her claim).

143 5ee idat 416 (citing 28 U.S.C. § 1334(c)(1)) (observinhankruptcy court may have jurisdiction over
particular proceeding but may use its discretioalistain from hearing it out of respect for state br in
the interests of justiceyee also supraote 48 and accompanying text.

144 See Perlowl128 B.R. at 416 (concluding Ms. Perlow's claiméquitable distribution would have been
more appropriately handled by the state courts'ablee bankruptcy courts lack expertise in equitable
distribution of property, "in the interest of jus).

151d. (noting wife's failure to request that the bamtcy court abstain from exercising jurisdiction pve
her claim for equitable distribution).

18 1d. at 415 (describing wife's claim for equitabletidisition of marital property as a statutory rigfit
spouses under North Carolina law).

147 SeeN.C. GEN. STAT. § 50-20(k) (2005) ("The rights of the partiesatoequitable distribution of marital
property and divisible property are a species aghmmon ownership, the rights of the respective partie
vesting at the time of the parties' separatioP8rlow;, 128 B.R. at 415 (quoting N.GEN. STAT. § 50—
20(b) (2005)) (explaining a spouse's right of ezhl distribution of marital property under NorthrGlina's
statute vests when the parties separate).

1811 U.S.C. § 101(5)(a) (2006) (defining “claim" asright to payment, whether or not such right is
reduced to judgment, liquidated, unliquidated, dixeontingent, matured, unmatured, disputed, untish
legal, equitable, secured, or unsecured . . P&)jow, 128 B.R. at 415 (emphasizing that the vested: righ
under the North Carolina statute only creates htiig an equitable distribution of marital propevipich
constitutes a "right to payment" qualifying as &iln" against the estate pursuant to the Bankrufge's
definition of "claim" (quoting 11 U.S.C. § 101)).
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bringing the marital property into the est&teBecause a judgment lien creditor or
bona fide purchaser would have received the prpgeze and clear of the wife's
interests, so too does the trustee acting likeeeitne of the twd>° This process
essentially cut off the wife's interests in thetjgaitar pieces of marital property and
allowed the property to become property of thetest&ventually, the wife's claim
was discharged under section 524 of the Code. iddebR4(a) prevented her from
pursuing her claim any furthéf, and left her empty-handed, similar to the non-
debtor wife inAnjum

The court here seems to be lacking a sound ledghjent. A plain reading of
the statute on its face reveals that the righttheftwo parties vest at the time of
separation. If the right is not one to the propdout instead is merely a right to the
equitable distribution of that property, then tkistute is unnecessary altogether.
One may argue that nothing has vested at all sxdiiiation. Since the wife in this
case ended up without any right to the propertgn thnder this ruling, what vested
at the time of separation? The court's opinion ésahis question unanswered. In
any event, whatever her rights actually were, M=ld®v did not receive anything
for her share of the property.

While these two "no asset" chapter 7 cases produesedts which left the non-
debtor spouses drifting in the wind, other outcotmage not been that terrible. In
In re Polliard'*? a non-debtor wife fought in bankruptcy court tameén in
possession of the marital property while divorces wanding>® Just as irPerlow
and Anjum the state divorce proceeding had not culminatethe reaching of a
final judgment at the time of the husband's bantayifiling. The bankruptcy court
for the Western District of Pennsylvania determirledt although the non-debtor
spouse's right to seek equitable distribution \estben the divorce was filed, she
did not have a vested ownership right in the priypat the time of the bankruptcy
filing.** The court granted the wife's motion for reliefrfradhe stay to have the
state divorce court determine the equitable distidim of the marital property under

14%|d. at 416 (explaining under 11 U.S.C. § 544, "thistere in bankruptcy is clothed with the status of a
hypothetical lien creditor and a hypothetical bdite purchaser of property from the debtor." (qogti
Johnson v. Fishetr( re Fisher), 67 B.R. 666, 669 (Bankr. D. Colo. 1986)))

130 See11 U.S.C. §§ 544(a)(2)—(a)(3) (2006) (setting fdrtkstee's status as a hypothetical lien creditor
and hypothetical bona fide purchaser).

15111 U.S.C. § 524(a) (2006) (operating as an injoncagainst any action which is an attempt to recov
any discharged debt from the debtor).

152152 B.R. 51 (Bankr. W.D.Pa. 1993) ("We believe bletter view, expressed by numerous other courts,
is that the non-debtor spouse's interests in thedPs share of the marital property, which areghigject of
equitable distribution proceedings in a divorcecactommenced prior to the bankruptcy filing, ate off
by the bankruptcy filing where the domestic relasicourt has not, at the time of the bankruptoedithe
equitable distribution rights by judgment.”).

*%1d. at 55.

% 1d. (holding post-petition equitable division of pesfy does not alter bankruptcy estate's rights in

property).
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one condition> The court suggested that the trustee attend ta stourt
proceeding and enter an appearance to protecigts of the other creditors in the
husband's bankruptcy® Upon the determination of each spouse's inteiastse
marital home, the bankruptcy court ordered theterudo sell the home under
section 363(h}>’ After the sale of the home, the wife was left wattclaim as a
general unsecured creditor in the husband's batdyrup

Unlike the cases above, the husband's bankruptateentained assef§.The
court, in granting the wife's motion for relief frothe automatic stay, explained that
the wife will receive money from the bankruptcyaget While this outcome is not
as harsh as leaving the non-debtor spouse emptiedait did force her to leave
her home. In return, it left her with an unsecuckdm, which does not include any
compensation for the pain and suffering she endoved the course of the ordeal.
Additionally, it does not guarantee her the fullugaof the claim as well.

These cases are current, up-to-date cases thatilugood law in New York,
North Carolina, and Pennsylvania. The idea thatisps, whether men or women,
can work hard to maintain pieces of marital propeyet have all semblance of
their interests in that property swept from undathehem is very troubling. Why
does the law in some states treat the non-debtausgpas a second-rate citizen?
Shouldn't the husband or wife, mother or fatheth&f debtor's children in many
cases, be the first one that the law protects? Adiave seen here, that is not the
case. If it is any consolation, some jurisdictiamslerstand that a problem exists
and have tried to create a fair remedy.

1351d. at 55 ("we believe it appropriate in this case f@ang Mrs. Polliard relief from the automatic stay to
pursue a determination of the amount of her claitiné Court of Common pleas.").

%814, at 56.

1571d.; seell U.S.C. § 363(h) (2006).

Notwithstanding subsection (f) of this section, thestee may sell both the estate's
interest, under subsection (b) or (c) of the sectamd the interest of any co-owner in
the property in which the debtor had, at the tifhiéhe commencement of the case, an
undivided interest as a tenant in common, joinatgnor tenant by the entirety, only
if—

(1) partition in kind of such property among théaés and such co-owners
is impracticable;

(2) sale of the estate's undivided interest in suaperty would realize
significantly less for the estate than sale of spuiciperty free of the interest
of such co-owners;

(3) the benefit to the estate of a sale of suchenty free of the interests of
co-owners outweighs the detriment, if any, to stmfowners; and

(4) such property is not used in the productiorgngmission, or
distribution, for sale, of electric energy or ofural or synthetic gas for heat,
light, or power.

%8 see Polliard 152 B.R. at 53 (finding marital residence worB6$00 after mortgage is paid, which is
an asset in the bankruptcy).
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V. CONSTRUCTIVETRUSTS THE FIRST CIRCUIT'S ANSWER INDAVIS i COX™°

Some courts do not agree with the outcome of tdeary case where a non-
debtor spouse's interest in the equitable disiobubf martial property only
becomes a general unsecured claim in the othesssfgobankruptcy. Going against
the grain, these courts have searched high and teified a solution which will
yield a more just outcome. Critics might consitheir final product somewhat of a
stretch, but fans can see the genius of the sch&¥at was first introduced by the
Bankruptcy Court for the District of Massachuséttd 991°° was recently adopted
by the First Circuit in 2004 That solution is the imposition of a constructiuest
which is said to hold the non-debtor spouse's éstsrin the marital property free of
the bankruptcy estate and subject to attack ie stadrt.

A. Constructive Trusts

To define a constructive trust is a seemingly inggae task. What constitutes
a constructive trust has been the focus of debateydars®? Under a general
definition, though, a constructive trust is a lefation. It is a trust which is
imposed upon equitable grounds by a court agaimstwho has obtained property
wrongfully.*®®* The imposition of constructive trusts is said ®@way to prevent
the wrongdoer from being unjustly enriched. Ordadlyy courts of equity used
constructive trusts to remedy situations where @rypwas wrongfully obtained
through a breach of fiduciary duti®8.The applicable state law gives rise to these
types of trusts. Most states' laws require sonpe tgf close relationship or
fiduciary duties between the part#83.Without the existence of these fiduciary

¥ pavis 356 F.3d at 76.

%0 See In rePerry, 131 B.R. 763, 767-68 (Bankr. D. Mass. 1q@fposing a constructive trust which
excluded non-debtor spouse's interest in the nart@erty from the bankruptcy estate).

181 See Cox356 F.3d at 84 (finding debtor spouse held ndstatespouse's interest in an IRA account
which was considered marital property in a consivadrust that did not enter the bankruptcy e3tate

182 5ee generalljRobert J. KeachThe Continued Unsettled State of Constructive SrimsBankruptcy: Of
Butner, Federal Interests and the Need for Uniftymil03 @M. L.J. 411, 417 (1998) (considering
constructive trusts to be difficult to define anthtmg more than one view exists of exactly what a
constructive trust is).

163 Bl ACK'S LAW DICTIONARY 1547(8th ed. 1990) (noting "despite its name, [a camsive trust] is not
a trust at all" rather defining constructive trtstbe "an equitable remedy that a court imposemsigane
who has obtained property by wrongdoing").

164 SeeMcKey v. Paradise, 299 U.S. 119, 122-23 (1936) (dhgpwumerous circumstances exist where
equity courts should fasten constructive trust upooperty which was obtained by breach of fiduciary
duties);cf. In re Ames Dep't Stores, Inc., No. 02-6271, 2004 U.St.LEXIS 17575, at *15 (S.D.N.Y.
Sept. 1, 2004) (finding court cannot impose comsive trust where no fiduciary duty existed andumjust
enrichment took place)n re Penn-Dixie Steel Corp., 6 B.R. 817, 825 (BankD.R.Y. 1980) (refusing to
impose constructive trust where only wrongdoing feélsire to pay debt).

%5 see In rekoreag, Controle et Revision S.A., 961 F.2d 342 @d Cir. 1992) (stating New York law
requires finding of (1) confidential or fiduciarglationship; (2) an express or implied promise;a3jansfer
made in reliance on that promise; and (4) unjustbment).
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duties between parties, a breach of those dutiessame type of fraud, actual or
constructive, a court generally will not impose anstructive trust upon the
property in questiof®® An element of uncertainty exists when trying tdedmine
what type of wrongdoing reaches the level of nétassy a constructive trust. We
know what is not enough though, because numeroudscbave held that mere
non-payment of a debt does not reach that [&Vel.

How does the constructive trust theory play out bankruptcy courts?
Historically, bankruptcy courts have recognizeddbetrine of constructive trus¥
Bankruptcy courts generally will recognize a comstive trust if (1) parties can
show that they have an equitable interest in thiéqodar property and (2) they can
trace the property back to themselvV&While these elements usually need to be
shown in bankruptcy court, state property law sgtbverns and ultimately
determines whether a constructive trust may be.us®tbr to 1978, the process of
imposing a constructive trust in bankruptcy prodegs went fairly smoothly. But
with the adoption of the Bankruptcy Reform Act &78 came an addition to the
trustee's strong arm powers which were originallysection 70(c) of the old
bankruptcy law’® Once Congress adopted section 544(&)Y(®f the new Code,
much confusion amongst the bankruptcy communityandigg the effect of
constructive trusts began to surfateUnder section 544(a)(3), the trustee has the
rights of a hypothetical bona fide purchaser ofl rpeoperty, trumping any
unperfected interests in the property. Courtsinastto fight over whether this
power gives the trustee the right to reclaim trapprty regardless of the non-debtor
spouse's interest which is said to be held in gdmstructive trust.

Courts have struggled to reach a definitive andwehe question of whether
the trustee's strong arm powers can trump thesrighthe holder of the constructive
trust and bring that property into the estdfeBasically, the trustee's status as a

186 See Penn-Dixie Steel Coyp.B.R. at 824 (generalizing definition of constive trust and setting forth
requirements for a court's finding of need for dnretive trust);see alsoNPF IV v. Transitional Health
Servs., 922 F. Supp. 77, 84 (S.D. Ohio 1996) (exiplg constructive trust is used by courts of eguihere
a breach of fiduciary duties has occurred)United States v. Paschen Contractors, Inc., 663upp. 298,
305-06 (N.D. Ill. 1987) (denying party's motion fonstructive trust based on failure to plead exkis¢ of
fiduciary duties).

167 seePenn-Dixie Steel Corp6 B.R. at 825 (holding non-payment of debt i$ enough to impose
constructive trust)see, e.gIn re Cardian Mortg. Corp., 122 B.R. 255, 261 (Bankr. B/2. 1990) (stating
failure to pay debt does not give rise to consivedrust);McKey 299 U.S. at 123 (indicating that failure to
pay debt is not enough).

%8 seeAshley S. Hohimer, NoteConstructive Trusts in Bankruptcy: Is an Equitalsieerest in Property
More Than Just a Claim?19 BaNk. DEv. J. 499, 510 (2003) (critiquing history of bankruptcy courts'
treatment of constructive trust doctrine).

189 1d at 510-11. (citing Professor Andrew Kull's artjcRestitution in Bankruptcy: Reclamation and
Constructive Trust72 AM. BANK. L.J. 265, 283 (1998)).

95ee idat 511 (discussing Bankruptcy Act of 1898 andrsjrarm powers given to Trustee).

17111 U.S.C. § 544(a)(3) (2006) (conferring powerbaifa fide purchaser to Trustee).

172 5eeHohimer,supranote 168, at 512 (noting confusion that resultechfcode amendment).

173 See Hohimer, supra note 168, at 512-16 (addressing different appraacied asserting Judge
Queenan's as appropriate).
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bona fide purchaser under section 544(aj{33 at the heart of the debate. If the
trustee's strong arm powers can cut off the paetytstable interest in the property
regardless of the fact that it is held in a corive trust, then the property becomes
property of the estate under section 541(a) anyWd.this case, the imposition of
a constructive trust does the injured party no goddwever, if the court finds that
the constructive trust creates a vested pre-petitight in the property, then the
trustee's powers cannot cut off that vested rigdhder the second scenario, the
trust works well to protect the injured party. Assad in confusion, courts appear
to be split on this topit’®

Finally, regardless of the strong arm power argumemce the court reaches a
decision on that issue, it must determine if thapprty under the constructive trust
becomes property of the estate under section 54heofCodé’’ It has been the
general theme that if the trustee's powers weradawot to cut off the constructive
trust beneficiary's rights, then the property imstrwould not be brought into the
estate'’® The idea is that property in which the debtor doeshold an equitable
interest should not be used to benefit his creslitddowever, a recent case in the
Bankruptcy Court for the District of Massachusédtés decided that this property
does become part of the estate and the benefiofahge constructive trust becomes
a claim-holder in the bankrupté{?

B. Davis v. Cox: A Recent Attempt to Quell the WriRasults of the Earlier Cases
1. Facts

Davis v. Coxarose from the typical fact pattern. First, LaubDavis Cox
brought suit on November 4, 1998, against her mgibar divorce in Maine state
court®® Subsequently, on April 5, 2000, her husband, T8 filed for chapter
13 bankruptcy relief in the U.S. Bankruptcy Couwnt the District of Mainé®* Once
Mr. Davis filed for bankruptcy, the automatic stagder section 362 took effect

1711 U.S.C. § 544(a)(3) (2006) (giving Trustee ttatus of bona fide purchaser).

5 See supraote 82 and accompanying text.

176 SeeHohimer,supranote 168, at 515—16 (citing numerous cases indigatourts are split on issue of
whether Trustee's status as bona fide purchasecwtanif party's rights in property in constructitrest).
Compare In reMill Concepts Corp., 123 B.R. 938, 948 (Bankr. D.99.a1991) (disallowing Trustee's use of
strong arm powers to avoid beneficiary's equitabterest in propertywith D & F Petroleum, Inc., v.
Cascade Oil Company, Inc., 65 B.R. 35, 42 (BankrKBn. 1986) (finding Trustee's status as bona fide
purchaser under 8544(a)(3) allows him to cut offdiieiary's interest in constructive trust and grin
pro;aerty into estate free and clear of all othaingt).

17 See supraote 82 and accompanying text.

78 Hohimer, supranote 168, at 508-509 (recognizing bankruptcy cbadfierence to long history of
using constructive trusts).

19" CRS Stream, Inc. v. Engineering Resources, In25 B.R. 833, 845 (Bankr. D. Mass 1998)
(disagreeing with courts who hold property held¢amstructive trusts does not enter bankruptcy @stat

180 SeeDavis v. Cox [n re Cox), 356 F.3d 76, 78 (1st Cir. 2004).

8l see id.
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preventing the state court from proceeding withdherce!®? However, upon Ms.

Davis's motion, the bankruptcy court lifted theysta allow the state divorce to
continue!®® Eventually, the state court reached a final judgmallowing the
divorce and dividing the martial property pursugnMaine's equitable distribution
statute'® In that decision, the state court awarded moshefhusband's Advest
Individual Retirement Account ("IRA") to Ms. Davi® The state court also
directed that money, which was being held in esctosvused to pay the couple's
taxes and other joint debf&.

When Ms. Davis requested permission from the bastkyucourt to allow her
to execute the judgment on division of the marpabperty, the court refused,
holding that the IRA which was in Cox's name becaaue of the bankruptcy estate
under section 541 Following an existing line of cases, the courtrfduthat the
IRA became property of the estate and the wife helgeneral unsecured claim for
the amount she was awarded by the state courtihusband's bankruptc§? As to
the money in the escrow account, the bankruptcyt@lowed the disbursement of
those funds pursuant to the state court order Isecdney were found to be under a
state court lien which attached before the hushied his bankruptcy petitioff®
Both Ms. Davis and Mr. Cox appealed the orderdefliankruptcy court, bringing
the case all the way to the First Circuit Courppeals:®

In reviewing the lower court opinions, the courtagpeals found that Maine
state law issues an injunction at the commencewifeatdivorce proceeding which
prevents either spouse from, "transferring, encuinge concealing, selling, or
otherwise disposing of property of either or bothhe parties, except in the usual
course of business or for the necessities of lifeAt that point, Ms. Davis filed a
lis pendenswith the county, giving notice of the divorce r@le to any real estate
transaction and sent a letter to Advest, the aditnatdr of the IRA, giving notice of
the state court injunctiol?? Sometime after the injunction was implemented, Mr.
Cox was found to have withdrawn funds from both #éserow accounts and the

182 5ee idat 80;see also supraote 1 and accompanying text (among other thintiysgcio automatic stay
provision in Bankruptcy Code).

83 5ee idat 80.

Biseeid

¥ 5eeid

¥ See idat 81.

187 See id.at 81-82;see also supraote 83 and accompanying text (citing to distributiof estate's
property provision in Bankruptcy Code).

'%8 See Cox356 F.3d at 82.

1% See id The Court of Appeals found the escrow accourttetdeld by the court ipustodia legisor in
custody of the court. Because of this, Ms. Davigjhts were considered vested before the filinghaf t
bankruptcy petition, keeping the funds out of taekyuptcy estatdd.

0g5eeid

91 1d. at 79; see ME. STAT. ANN. tit. 19-A, §903(1)(B)(1) (2000) ("each party is @ined from
transferring, encumbering, concealing, selling teovise disposing of the property of either orhbot the
parties, except in the usual course of businefsrdhe necessities of life . . . .").

192 See Cox356 F.3d at 79.
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IRA.* The value of the IRA at the commencement of thverdie was $65,000, but
when the court entered the divorce decree, its evahad skyrocketed to
approximately $90,008” When dividing up the marital property, the stateirt
awarded $65,250 of the IRA to Ms. Davi3 That award is the subject of much of
the dispute between parties and courts in thisemaffo make matters worse, both
parties stipulated that under Maine law, the enidgest IRA is exempt from the
bankruptcy proceedings. Even if the court fourtd ibecome property of the estate,
neither Ms. Davis nor other creditors could touchdcause the retirement account
is exempt under section 522 of the Code. At thd @nthe bankruptcy case, the
account would continue to be the sole property of Mavis because of this
exemption.

2. Holding

Judge Campbell, writing for the court, showed sigmst the court struggled
when they came to a fork in the road. A majoritycourts, with the exclusion of
two bankruptcy courts, has decided this issue by efdhe unfair outcome. Yet, a
very slight minority of courts has imposed a camstive trust or lien on the marital
property, keeping the non-debtor spouse's intemst®f the bankruptcy estat®.
Here, as the court noted, this Advest IRA was exefrgm bankruptcy under
Maine law, so if the court agreed with the majourtycourts, Mr. Cox would be
allowed an end run around the law, avoiding both D&vis and all other creditors
with respect to this property. Conceivably trytegreach a fair outcome, the court
decided to follow the minority here, and boldly teth that under the theory of
constructive trust, Mr. Cox held the IRA in a canstive trust for Ms. Davis?’ It
was under this theory that the court stated it kEhba kept it out of the estate under
section 541(dj®

The court began its analysis by viewing Maine'sitagile distribution statut&”?
Maine's statute sets forth three factors for thertcto consider in determining

198 5ee id.

¥ geeid

% g5eeid

1% See Perry131 B.R. at 767 (refusing to consider right taigaple distribution "claim” in bankruptcy);
Walston v. Walston, 190 B.R. 66, 69—70 (E.D.N.C98)9(creating constructive lien in favor of non-teb
spouse).

197 See Cox356 F.3d at 84 ("On the facts of this case, weckmle . . . Davis did indeed possess at
bankruptcy an equitable interest in the Advest IRA[under] the remedial theory of constructiuest.").

1% gSee id.(holding IRA was not part of bankruptcy estate deonstructive trust theory); 11 U.S.C. §
541(d) (2006) ("Property in which the debtor holas,of the commencement of the case, only ledgalaitd
not an equitable interest...becomes property oétiate under subsection (a)(1) or (2) of thisiseainly to
the extent of the debtor's legal title to such prop. . . .").

1% 5ee Cox356 F.3d at 85 (revealing court's examinatioMafne's statutory law, which authorized court
to divide martial property as equity demandes#e alsdVE. STAT. ANN. tit. 19—-A, § 953(1) (2000) (stating
factors court must use in deposition of propertyMaine in proceeding for divorce, legal separation,
dissolution of marriage when court lacked persqunédiction).
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equitable distribution: (1) the contribution of baspouse to the acquisition of
marital property, including a contribution as honader, (2) the value of the
property set apart to each spouse, and (3) theoedoncircumstances of each
spouse at the time the property division will beeosffective?®® One other concern
that courts have viewed as affecting the distriyuiis "economic misconduct” or
diminution of marital assets while the divorce engding®®* The court of appeals
found that the state court made a much more inhdeptk into these factors of
division than the bankruptcy court. In decidingctmtinue on a constructive trust
theory, the court of appeals stated that to discegach a comprehensive account of
the equities of the parties simply to apply styidthe Bankruptcy Code, did not
make sens&? Moreover, the court seemed to dislike the idea i Cox could
retain the IRA even after disregarding the injumctand illegally using the funds.

By applying the theory of constructive trust to tase, the court allowed Ms.
Davis to retain her interest in the martial properotwithstanding her husband's
bankruptcy. But, the court did not address a migsue. In this case, the trustee
did not attempt to use his strong arm powers toofuMs. Davis's interest in the
IRA, so the court did not address that possibffifySince we are yet to see a court
follow this opinion by imposing a constructive truse still do not know whether a
trustee may cut off a non-debtor spouse's rightsthie property held in a
constructive trust with his strong arm powers. TEmel result here appears to be
fair, something that we did not seeAdjum Perlow, andPolliard. However, until
new caselaw comes along, we cannot be certain hewconstructive trust in
domestic relations cases will affect the trustsegtang arm powers.

VI. ANALYSIS

At first glance, we appear to be at the end ofrtbed. A problem has been
identified and a solution to that problem has bperposed and adopted by one
circuit. HoweverDavis v. Coxcannot possibly be the end of the road here. While
the imposition of a constructive trust was the agrsiv the above case, that simply
was so because the trustee did not try to usetdtigssas a bona fide purchaser or
judgment lien creditor to trump the non-debtor s@® rights and bring the
property into the estaf8’ In addition, the First Circuit did not really agds the
complications that go along with applying a condfitee trust theory. Generally,

200 ME. STAT. ANN. tit. 19—A, §953(1) (2000).

M gee Cox356 F.3d at 84 (analyzing pattern of miscondydibsband which affected marital assets).

20214 at 87 (noting disposition of marital property tdoko account equities between divorcing parties).

23 5ee idat 92 (distinguishing this case from others ttclude filing of petition cut-off equitable right
of debtor spouse).

241d. ("[T]rustee did not attempt to avoid Davis' intern Advest IRA and, in fact, wholly supported the
award).
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the state's law must first allow for a constructiest to be created> Almost all
states' laws require some type of close relatigngtrid actual or constructive
fraud?®® Here, even if we find that there is a close enotgjhationship for the
doctrine to be used, in many of these divorce/baptky proceedings, there is no
fraud in the usual sense of the word. Recognitivag not all state laws require
fraud?®’ this element will not always create a problem tfoe non-debtor spouse.
But, one must keep in mind that the burden of prgvthe elements is on the non-
debtor spous&? It is contended that in many cases, the non-deiptouse will have
great difficulty meeting this burden.

To revisit an earlier topic, a great uncertaintysexas to whether courts will
find that the trustee's strong arm powers may &futhe non-debtor spouse's rights
to the property which is considered to be helchs ¢onstructive trust. Section 544
gives the trustee strong arm powers which enable to defeat claims of
constructive trusts in certain cas&sin non-domestic relations bankruptcy cases,
many times, the trustee's status as a bona fidehaser under section 544(a)(3)
trumps the rights of the party claiming the constie trust?'® Additionally, some
bankruptcy courts have refused to allow the imparsiof a constructive trust where
it was not imposed by state law before the filifghe bankruptcy petitioft! In
any event, courts are split as to whether the gteom powers allow the trustee to
trump the rights of the party in the property hé&dconstructive trust? This
confusion adds to the assertion that the impositiba constructive trust does not
completely solve the above dilemma.

25 geeSouthmark Corp. v. Grosz, 49 F.3d 1111, 1118 (5th 1995) (looking to Texas law, which
requires actual or constructive fraud, to deternifreonstructive trust should be imposed); Keastmpra
note 162, at 422 (finding bankruptcy courts willyoapply constructive trusts when state law woubpls
them, generally requiring fraud and confidentidatienship);cf. In re Kamand Constr., Inc., 298 B.R. 251,
255-56 (Bankr. M.D. Pa. 2003) (reverting back tdestaw, which requires either fraud, duress, undue
influence, mistake, abuse of confidential relatiops or other such circumstances, in order to irepos
constructive trust).

2% gee Id.(noting under Pennsylvania law remedy meant ttoresparticular funds or property to true
owner).

27 See generally, Kamand Const98 B.R. at 255-56 (showing Pennsylvania's laesdoot require
fraud in order for constructive trust to be impgsed

283ee |n reSacred Heart Hosp. of Norristown, 175 B.R. 54% @Bankr. E.D. Pa. 1994) (stating plaintiffs
bear burden of establishing constructive trustlbgr precise, and unambiguous evidence).

299 Brian F. Kenney,Constructive Trusts: A Response Sections 544(a)(h) (2) and Interests in
Personalty vs. § 544(a)(3) and Interests in Realgerty, 19—10AM. BANKR. INST. J. 10 (2001) (explaining
Trustee in bankruptcy cases can many times delfsatscof constructive trusts).

2914, (noting creditors who claim constructive trugtsréal property generally lose to trustees under §
544(a)(3)).

21 see id. see als®Omegas Group Inc. v. Wilsomn(re Omegas Group Inc.), 16 F.3d 1443, 1454 (6th Cir.
1994) (Guy, J., concurring) (""Where state law iegses property that a debtor holds with a constrict
trust in favor of another, and the trust attachser o the petition date, the trust beneficiarymally may
recover its equitable interest in the property tiglobankruptcy court proceedings™).

%12 seeHohimer, supranote 168, at 512—13 (describing view of Seventh Bimth Circuit Courts of
Appeal because strong-arm powers are bona fidehasec's principal defenses against claimant's auait
interest).
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The biggest problem with the constructive trustotigeto be used in these
domestic relations bankruptcy cases is that theogitipn of the trust may be
viewed as adverse to the traditional goals of baptky. Judge Aspen stated this
idea best when he said, "[A] constructive trusfuisdamentally at odds with the
general goals of the bankruptcy cod¥.The goals that the court referred to were
not so much dealing with the debtor's fresh staut, more so the idea of ratable
distribution of the estate to the credit6¥sBy allowing the imposition of the
constructive trust, as done iDavis the court is basically allowing a judicial
exception to the Code which the legislators did imé¢énd? Yes, the outcome
appears to be fair to the non-debtor spouse, kigruimeses circumstances, the rest
of the creditors are hurt by the loss of the propay the bankruptcy estate. It is
submitted that were the legislators to have warkésl result, they would have
written a provision in the Code allowing for it.

If the imposition of a constructive trust is noeténd-all answer to the dilemma
at hand, then what is? It is submitted that the Wweg to make sure that spouses get
their fair share of the marital property in divorie for Congress to create a
provision in the Code that gives the non-debtomuspagreater rights. As we have
seen, public policy favors the non-debtor spousemitters of alimony, child
support, and custody® One option would be for Congress and the courtseat
martial property division in similar way. Going @rstep further, Congress could
amend the Code to consider a non-debtor spousavdfictional security interest
in the property. This may seem like a stretch, ®omgress has reached farther in
the past. For example, shopping center landloed® Ispecial rights not afforded
other landlord$!’ However, if affording non-debtor spouses spedigits is asking
too much, then possibly Congress could include tadarproperty division
judgments among the highest priority of unsecutadns under section 507(a)(1).
Under that section, the hierarchy of priority claimecently shifted with the new
amendment$'® Now, domestic support obligations are at the tofhe list**® Were

23 n re Stotler & Co., 144 B.R. 385, 388 (N.D. Ill. 1992ge, e.g., Omegas Grqupé F.3d at 1452
(stating that constructive trusts are the "anattfigmbankruptcy laws).

214 see Stotlerl44 B.R. at 388 ("Imposition of a constructivestr clearly thwarts the policy of ratable
distribution and should not be impressed cavaligtly

5 There is nothing in the priority rule itself ostory of that rule that shows legislature intenétechon-
debtor spouse's to obtain a priority claim over pheperty in the debtor spouse's est&eell U.S.C. §
507(a) (2006).

2% Congress built in an exception to the automatiy $or these types of cases. Even so, the Federal
Domestic Relations Exception applies to these caseking sure that the proper court determines the
outcome. Finally, non-conformity with alimony, dhisupport, and custody judgments results in a oami
offense.

27 5eell U.S.C. § 365(b)(3) (2006) (stating shopping eetease includes adequate future
performance allowing trustee to assume when deila@kecutory contract or unexpired lease of
debtor occurs).

#1811 U.S.C. § 507(a)(1) (2006), which provides:
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Congress to include marital property division judgns there, the non-debtor
spouse would have a better shot at getting higoclaim paid in full.

Another place in the Code where this problem mayrdudified is in the
discharge provision of section 523. In the curr€@ude, domestic support
obligations are not dischargeaBf®. Why not add marital property division
judgments to the list? We have seen that undealtbge cases, a non-debtor spouse
may be left empty-handed because his or her clainitimately discharged in the
bankruptcy. In some cases, a spouse works hattddife of the marriage, only to
have everything swept from beneath his or her fd&y. disallowing claims for
martial property division to be discharged, Congre®uld be holding the debtor
spouse liable for the past promises made to hi®ospouse.

While it is nice to dream, let's get back to realiBecause a huge non-debtor
spouse lobby does not exist to convince Congresiseomuch needed changes, we
must assume that the courts are going to be letfh@n own on this one. The large
disparity between results and conflicting opiniesh®ws that law in this area is far
from settled. Be it the case where the factsriitggly into the hole carved out by
Davis imposition of a constructive trust just may be #mswer. But that situation
is unlikely. With time, courts may march down tbenstructive trust road. No
doubt, parties will argue based on the First Citedindings inDavis. Courts may
conceive of following those arguments and detemgjrthat the rights of the non-
debtor spouse are protected against attack byuakee. It is submitted that if this
is the path that the issue takes, many hard fodgys$ will be spent by lawyers on
both sides trying to convince the bankruptcy judgat the required elements of
state law constructive trust doctrine are met dnad the trustee is helpless against
the fictional remedy afforded the non-debtor spouse

VII. PROPOSEDAMENDMENTS TO THECODE

It is submitted that this problem may be corredtetivo different ways. One
way to create a more fair result is for the stébeamend their individual equitable

(@) The following expenses and claims have prioiity the following order:
(1) First:

(A) Allowed unsecured claims for domestic suppdstigations that, as of
the date of the filing of the petition in a casalenthis title, are owed to or
recoverable by a spouse, former spouse, or childeofiebtor, or such child's
parent, legal guardian, or responsible relativéhauit regard to whether the
claim is filed by such person or is filed by a goreental unit on behalf of
such person, on the condition that funds receivetktuthis paragraph by a
governmental unit under this title after the daftehe filing of the petition
shall be applied and distributed in accordance wiplicable nonbankruptcy
law.

Id.
2194

2011 ysS.C. § 523(a)(5) (2006) (A discharge undatien 727, 1141, 1228(a), 1228(b), or 1328(b) of
this title does not discharge an individual delfitom any debt for domestic support obligations").
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distribution statutes to provide for the partiéghts to vest in the property at the

time that they separate. States would also hawerite the statutes to explain

clearly that upon the separation, each party hssparate and concrete interest in
the property, even though the exact value of ther@sts has not been determined.
This procedure would be similar to the procedurth@gncommunity property states.

Because the non-debtor spouse's interest wouldebiged before the bankruptcy
filing, the non-debtor spouse's interest would pmesbly not become property of

the estate.

While this solution may seem possible, it wouldnriogistical problems as
each state has a different statute and parties Hdferent rights under each
different state's law. This brings us to the muor&ctical solution. The better and
more thorough solution is for Congress to addrdss problem through the
amendment of the Bankruptcy Code itself. In oreaddress properly the issue,
two provisions of the Code must be amended.

First, the priorities under section 507 must bengea. Under section
507(a)(1), a provision (D) should be added thatld/oeiad as such:

(D) Allowed unsecured claims for marital propertp the
determined under equitable distribution that, astlef date of the
filing of the petition in a case under this titlare owed to or
recoverable by a spouse or former spouse on theliton that
funds received under this title after the date loé filing of the
petition shall be applied and distributed in accande with
applicable non-bankruptcy law.

By adding this provision into section 507(a), ttmnfdebtor spouse's claim will get
top priority along with domestic support and chilgpport obligations. Congress
has already recognized the public policy reasongitting domestic support and
alimony at the top of the list. It is submitteditithe non-debtor spouse's claim for
marital property should also be there. Alimony awpbport are very important
pieces of marital law in the United States. Someuses and children would not
survive without them. The spouses' interests énnttarital property should also be
included along with the domestic support and aliynas those interests may be
vital to the former spouses' well being in the fatugiving those spouses a chance
to get back on their feet.

Second, the exceptions to discharge under sec#8rsbould also be changed
to make any claim that the non-debtor spouse hakhdomartial property non-
dischargeable in bankruptcy. A new provision, unsection 523(a)(20) should
read:

§ 523 Exceptions to Discharge
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(&) A discharge under section 727, 1141, 1228(2p8(b), or
1328(b) of this title does not discharge an indiaddebtor from
any debt —

(20) owed to a spouse or former spouse for thatisgs or

former spouse’s interest in the marital propertyichhwas

determined pursuant to a state equitable distritouti
statute

As we have seen, in many of these cases, the ransdgpouses end up with
nothing because their claim is discharged at thé ehthe bankruptcy case.
Because the debt may be discharged, the Code pmowad incentive for spouses
who are facing divorce suits to file bankruptcyget back at their husbands and
wives. Revenge is not a stated purpose for thé&rbptcy process in the United
States. By changing the Code to obviate this itreenless chance exists that the
bankruptcy process will be abused. While the debitay still file and the trustee
may still bring the property into the estate witls ktrong arm powers, the non-
debtor spouses will be justly compensated for the@rests. This would be the
more fair result.

CONCLUSION

People get married. Some even live happily evtar.afBut, unfortunately,
many don't. Under the current state of the lawjrmentive exists for a person
being sued for divorce to file bankruptcy. Theentve is far from any of the
traditional purposes for which Congress enactedtmkruptcy Code. To continue
in state court absent bankruptcy means to spliptbperty with your spouse. Yet,
to file bankruptcy means to keep that propertytalyourself. Which one would
most rational people choose? The year is 2006 antkstic relations bankruptcy
needs a facelift. The law is treating close familyembers like distant
acquaintances. Until we implement change, those-dabtor spouses are left
rummaging through the cold leftovers when they sthbe seated at the head of the
table in front of a steaming-hot meal.
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