CONTINUITY, CHANGE AND INNOVATION IN EMERGING
CONSUMER BANKRUPTCY SYSTEMS: BELGIUM AND LUXEMBOURG
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It is a matter of duty for any evolved society tiaek this scourge [of consumer
overindebtedness]

Consumer bankruptcy—it's not just for the heawvilgdbted any more! One is
not surprised to find debt relief laws in a courtke the United States, legendary
for high levels of debt-financed consumer spendiut what of Europe? The
development of consumer insolvency law seemed taele in countries like
Germany, for example, where total consumer debtentioe doubled between the
mid-1980s and the mid-1998sBut in Belgium and Luxembourg, consumers
largely escaped or ignored this invasion of libieed lending. Consumers on
average devoted roughly 20% of their disposableorme to non-mortgage
consumer debt in the 1990s in the U.S., and 17%@emany, but only about 6.5%
in Belgium? In Luxembourg between 1994 and 2000, consumersa@rage
dedicated only 11% of their monthly disposable medo servicing theitotal debt
burden, both mortgage and non-mortgadeawmakers in the United States just
moved torestrict access to the bankruptcy system. Why would sudblym
indebted countries as Belgium and Luxembourg movihe opposite direction and
join the "consumer bankruptcy” movement in Europe?

This article explores the thought process behingl tbcent enactment of
consumer debt relief law in Belgium and Luxembouwg of the least indebted
countries in Europe. It explores how legislatarstliese states overcame their
reticence to adopt formal consumer debt relief edoces and how they ultimately
chose to structure such relief. In so doing, #ntgcle discusses the extent to which
the consumer debt relief systems in Belgium andeimixourg reflect continuity,
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change, and innovation in terms of the existingesys in neighboring countries,
especially France.

In addition, the development of consumer debt fredisstems in Belgium and
Luxembourg is a harbinger of what is likely to coa® other countries with civil
law systems, like Spain and Portugal—not to mentiwn entire South American
continent—begin to grapple with the problem of misiconsumer indebtednéss.
These new laws offer alternatives to the highlyigmed "debtor-friendly" model of
Anglo-American consumer "bankruptcy." To the caili mind, the Anglo-
American common law tends to take a rather stgriedonomic approach to
analyzing contractual obligations, which contraskarply with the deep moral
commitment to the sanctity of contracts in the Iclsiv.” Recent experience in
Belgium and Luxembourg shows that consumer debefrdaws need not
undermine civilian dedication to the sanctity ofntacts and can successfully
integrate into a "French civil law" system. Thetp# enactment of these laws
demonstrates that consumer debt relief can be ppate and necessary well before
debt levels reach those in the U.S. and Germany.

As more and more countries adopt and develop their unique regimes of
consumer debt relief, opportunities for cross-gydtelearning are multiplying
rapidly. This exchange can occur, however, onlydficy makers have ready
access to information about how these systems tpebath in theory and in
reality. This Article continues the process thhetan a few years atjof breaking
down barriers of language and legal culture to terem foundation of shared
knowledge and experience—in English—from a wideayarpf new consumer
bankruptcy systems. The story of consumer debiefréh Belgium and
Luxembourg reflects a definite direction of shadeselopment in responding to the
challenges of the modern consumer credit econoiyparticular, these systems
offer a new and unique perspective on how bestsgiga responsibility among
creditors and their distressed debtors.

Part | provides some context for the discussiorcdame by describing the
French consumer debt relief system, which stroimflyenced the laws in Belgium
and Luxembourg. The French law has evolved ovelyd#&rs to support more

® See, e.g CONSUMERBANKRUPTCY IN GLOBAL PERSPECTIVESS, 121 (Johanna Niemi-Kiesilainen et al..
eds., Hart Publishing 2003) (highlighting contribas of José Reinaldo de Lima Lopes and Maria Manuel
Leitdo Marques and Catarina Frade on movement tos@mdumer "bankruptcy" legislation in Brazil and
Portugal, respectively).

" See, e.g Vivian Grosswald CurranCultural Immersion, Differences and Categories inSU
Comparative Law46 Av. J.ComP. L. 43, 81-82 & n.130 (1998) (collecting sources exppthe general
contrast between European and U.S. views of cdo#hoobligations); Johanna Niemi-Kiesilainen,
Consumer Bankruptcy in Comparison: Do We Cure aKétaFailure or a Social Problem37 GsGOODE
HALL L. J.473,476-82(1999).

8 SeeKilborn, supra note 3 (analyzing German system, effective sin@89); Jason KilbornlLa
Responsabilisation de I'Economie: What the Unit¢ateS Can Learn From the New French Law on
Consumer Overindebtednes26 MICH. J. INT'L L. 619 (2005) (analyzing French system, effective esinc
1990, but substantially amended several times she®).
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consensual workouts, to demand less of averagemelaind to offer greater relief
to the most needy. Part Il analyzes in detail ddeption and first few years of
development of the Belgian and Luxembourguish ldvesking the extent to which
the new laws maintain or alter elements of theéptrsystem in France. The new
laws in Belgium and Luxembourg seem to have pickewhere the French law left
off in the late 1990s, and all three systems noanséo be headed in largely the
same direction in practice. Finally, Part Il exyds some innovative ways in which
Belgium and Luxembourg have implemented specialt debef funds, which
function in part to hold creditors accountable tloeir role in creating the need for
these new recovery systems.

I. THE"PARENT" SYSTEM: CONSUMERBANKRUPTCY IN FRANCE, 1990-2004

Belgium and Luxembourg entered the battle agaimssamer overindebtedness
quite late, a decade after the first consumer deigf laws began to emerge on the
European continent. Because they were not drafting clean slate, lawmakers in
Belgium and Luxembourg learned from the experien€eneighboring states.
Given their cultural and linguistic ties to Frandbey understandably used the
French system as a guide. The legislative histéyre consumer debt relief laws
in both Belgium and Luxembourg makes fleeting refiee to existing and planned
laws in Denmark and Germany, but it is pepperedh wéferences to the French
system and its first few years of successes antleogas’ Indeed, although all
legislative activity in Belgium is conducted in hdtrench and Dutch, the consumer
debt relief law was drafted in French—and the lagjige history is replete with
criticisms of the Dutch translation of the Frenchigmal!® Lawmakers in
Luxembourg were also heavily inspired by the Frefesh and drew liberally—
often verbatim—from the final Belgian lafk.

® See, eg Doc. parl. Sénat (1997-1998) no. 929/5, pp. 13-1%vailable at
http://lwww.senat.be/wwwecgi/get_pdf?16777529; Doarl.pChambre (1991-1992) no. 274/3, pp. 56-57,
available at wwwa3.dekamer.be/digidoc/DPS/K2331/K23310964/K2380pdf; Doc. parl. Chambre
(1996-1997) no. 1073/1, pp. 16, 18, available at
http://www.lachambre.be/FLWB/pdf/49/1073/49K1073G1lf; Doc. parl. no. 3813,available at
http://lwww.chd.lu/servlet/Merge?lot=J-1992-0-0454#dchdl (proposing a system for Luxembourg
virtually identical to that in France); Doc. parl.no. 3813, Débat, available at
http://www.chd.lu/serviet/Merge?lot=C-1993-0-005&}ithdl (noting that this early proposal had been
drawn virtually verbatim from the French law andsetving the difficulties that the French law had
encountered).

10 See, e.g Doc. parl.Chambre no. 1073/Kupranote 10, at 78, 82; Doc. parl. Chambre no. 1073/11
supra note 1, at 30, 40; Doc. parlSénat (1997-1998) no. 929/3, pp. 1-ayailable at
http://lwww.senat.be/wwwecgi/get_pdf?16777527; Daarl.[Sénat (1997-1998) no. 929/4, p.aailable at
http://lwww.senat.be/wwwcgi/get_pdf?16777528; Doarl.pChambre (2004-2005) no. 1309/002, p. 15,
available athttp://www.lachambre.be/FLWB/pdf/51/1309/51K1302qfif (suggesting that the entire text
of the latest reform bill be submitted to a Dutatguistic adviser for more accurate translatiomfrthe
French).

1 See, e.gDoc. parl. no. 4409, p. 3available at http:/www.chd.lu/servlet/Merge?lot=J-1997-O-
0259&lib=chdl; Doc. parl. no. 4409/07, pp. 3-4 (15eb. 2000), available at
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Therefore, a brief overview of the French system Ghdividual
overindebtedness" will enhance our appreciatiowloére the systems in Belgium
and Luxembourg began. More importantly, it willcés attention on areas of
continuity and change, where the French law wa$ s "strong,” and might
therefore remain a model for future laws, or wheeFrench model left something
to be desired. Additionally, this brief overviewilreveal changes that French
legislators themselves made in their own systdtar Belgium and Luxembourg
had modeled their laws on the prior version, whichturn reflects on perhaps
"unfinished business" in the Belgian and Luxembaisgig systems.

A. Stage One: Commission Proposes a Consensuabtilisgl Payment Plan

Effective in early 1990, the French "Loi Neiertzasvthe second law of its kind
on the European continent to provide specific fétieover-indebted consumersit
added a series of sections to the Consumer Cod&reatment of Situations of
Overindebtedness,"” which progressed through seveualds of amendments over
the next 14 years.

French consumers initiate "overindebtedness" césediling a petition for
relief with one of the "commissions on individualesindebtedness" established in
each of the 11Mépartementsn France. Six voting members comprise each
commission: The prefect, treasurer-general, anelcttir of fiscal services in each
department occupy three of the voting positions.o fhese are added two
"partisans,” one nominated by the credit sector @mel by consumer associations.
Finally, the departmental representative of then€lnecentral bank—the Banque de
France—rounds out the voting membership of eachnuesion. A lawyer and a
social worker provide "consultation” to each consiug, but they do not vote. The
debtor might or might not be represented by a lawgethis process, but these
commissions—not the debtor or her lawyer—complet&gtrol the process after
the filing of the debtor's petition. Specificallihe Banque de France is charged
with collecting information from the debtor andrthiparties, preparing a payment
plan, and negotiating its acceptance by the delstdrall creditors.

The great bulk of cases end at this stage. Inetry years of the system,
debtors and creditors were reconciled to consermahent plans in just less than
half of all cases. Over the last decade, betwdé¥®a &nd 70% of all cases have
concluded at this first, "consensual plan" stagdany have predicted that the
earlier plans are likely to fail, however, as ctedi rarely agree to forgive any
amount of debt, even if the debtor is clearly uaabl pay over time. The earliest
plans often extended over as many as 15 yearséinety little income to debtors.

http://lwww.chd.lu/servlet/Merge?lot=J-1999-0-0660%dchdl; Doc. parl. no. 4409/11, pp. 9-10 (3 Oct.
2000),available athttp://www.chd.lu/servliet/Merge?lot=J-1999-0O-066&&ichdl.

2 For a detailed description of the French systerd #m developmentsee Jason Kilborn,La
Responsabilisation de I'Economie: What the U.S. Caarn From the New French Law on Consumer
Overindebtednes®6 MCH. J. INT'L L. 619 (2005). All of the statements in this Part drawn from the
research described in this recent article on teadfr system.
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As of 1999, all payment plans must leave to debabrgeast whatever income the
exemption laws shield from seizure, and as of 2008, maximum length of any
consensual plan is limited to 10 years (unlessgdo period is necessary to cover
mortgage debt).

B. Stage Two: Commission Recommendations to theg Cou

If any creditor rejects the commission's proposkh,pat the debtor's request,
the commission forwards the case to a court withcammendation that the court
impose "ordinary" or “"extraordinary" measures ofiefe In most cases, the
commission proposes that the court impose a paympém with "ordinary”
measures of relief. Such relief is limited to egiens or deferrals of time to pay,
reductions in accruing interest, and discharge défeciency obligation remaining
after the sale of an over-encumbered home. Na olibiet can be discharged at this
stage. The maximum duration of a court-imposed plas originally limited to 5
years, but that limit was extended to 8 years i8918nd then again to 10 years in
2004. Imposed plans containing these "ordinary'asuees of relief currently
account for just over half of the remaining cases tneated at the consensual
stage—about 15% of all administered cases.

For particularly overextended debtors whose medgeome leaves them
unable to repay any significant portion of theibtie the law since 1999 allows for
"extraordinary” measures. The commission can recend simply that the court
impose a global deferral of all of the debtor'sigdtions for up to two years
(reduced from three years in 2004). At the cornaclusof this period, the
commission reevaluates the debtor's situatiorthdfdebtor's financial situation has
improved, the commission must recommend a plan Vitinary” relief measures.
If the debtor remains unable to pay any significaottion of her debts, the
commission must recommendpartial discharge of the debtor's remaining debts.
Recently, the commissions have recommended paigaharge in only about 4%
of all administered cases—up from less than 2%éneiarly 2000s. The percentage
of debts to be discharged is left to the commissidiscretion, but &ull discharge
of all debts is available only to a small subseteifitors.

C. Alternative Stage One: Anglo-American Style $8aal Recovery"

Finally, as of February 2004, the commissions adarrthe most desperately
and hopelessly overwhelmed debtors immediatelynéocburt for a new procedure
of "personal recovery." Much like the U.S. system "chapter 7" liquidation
bankruptcy, the personal recovery process reqomsthat the debtor give up her
non-exempt property for liquidation and distributito creditors (although very few
debtors have any valuable non-exempt assets astdnge). Upon completion of
this simple step, the court declares the case a¢lése"asset insufficiency,” and
most of the debtor's remaining obligations areseda’
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Unlike the U.S. system, the French personal regoyaocess is strictly
reserved for those whose financial situation isetirediably compromised.” The
commissions can refer cases out of the "normaltese only if it is "manisfestly
impossible" to address the debtor's distress witienconfines of the normal system
of "ordinary" payment plans and "extraordinary" lggd deferrals and partial
discharges. In the first ten months of availapilif the new procedure, the
commissions have referred just under 14% of allinthtered cases to the "personal
recovery" procedure. This "alternative stage cm@jears to be slowly replacing
the "extraordinary” recommendation stage for debtehose heightened level of
distress is immediately apparent.

Il. FOLLOWING THE LEARNING CURVE—CONTINUITY AND CHANGE

This Part traces the development of the new consdetat relief legislation in
Belgium and Luxembourg, focusing on those provisithat represent either a
continuation or evolutionary chariddrom the French model on which these new
systems are based. Part II.A explores the thopgittess that gave impetus to the
new laws despite relatively low levels of aggregégbt. Parts II.B and II.C report
that the strongest elements of continuity in Eurogmain strong in Belgium and
Luxembourg. The gateway to these newest systemaime an out-of-court attempt
at a consensual arrangement with creditors (llaBy relief is strictly conditioned
on the fulfillment of a multi-year payment planeevif "purely symbolic" (1I.C). In
practice, the new systems in Belgium and Luxembsesgm to be carrying forward
the French system's evolution, moving away frornotétical antagonism toward
undermining obligations and toward a more econofoicus, moderating the
demands on debtors and offering more decisivefrekart 11.D surveys the results
of the first few years of these new systems.

A. Early Resistance Gives Way to Nuanced AcceptainCensumer Debt Relief

Expanded availability of "easy" consumer creditvitebly leads to individual
excesses—both intentional and unintentional. Ewenmoderately indebted
Belgium and Luxembourg, individual instances ofessive consumer debt created
serious and wide-spread social problems. The stbrgonsumer debt relief in
Belgium and Luxembourg shows how effective polioyeeges from a skeptical and
nuanced evaluation of aggregate statistics in lightocalized evidence of real
human distress.

1% For a discussion of revolutionary innovatioseg infraPart III.
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1. Moderate Debt Unevenly Distributed

Average rates of indebtedness in Belgium were antbagmost moderate in
Europe in the 1990s—just behind the slightly elesdatumbers in France. From
the late 1980s to the late 1990s, total non-modgamnsumer credit consistently
accounted for between 6% and 7% of aggregate dibp$ousehold income in
Belgium and 8% in France, as compared to 16%-17%eirmany and 19%-20% in
the U.S** Even adding mortgage debt to the balance, totasétoold credit in the
1990s on average absorbed only about 35% of dibggacome in Belgium and
50% in France, well below the heavy burden of o¥@% in Germany and over
90% in the U.S° The relatively affluent population of Luxembourgosildered an
even lighter debt burden than their northern Belgiaighbors: Between 1994 and
2000, households in Luxembourg in the aggregatecatdl only about 11% of
their monthly disposable income to monthly debt mpemgts, both to mortgage
creditors and to consumer financéts.

These aggregate statistics and averages, howadertte painful truth about
the uneven weight of the debt burden on individledtors. The debt just described
was not evenly distributed among households in iBeigand Luxembourg. Many
families remained debt-free, while others carriethiger-than-average share, in
many cases more than their future income could geiaBy lumping all
households together, aggregate statistics creatésleading image based on the
national population's financial health and propensity forrbwing.

More focused statistics painted quite a differertyse of the debt burden
weighing on manyconsumers in Belgium and Luxembourg in the 199@¢hile
residents of Luxembourgn average dedicated only about 11% of monthly
disposable income to debt service, théebtedpopulation paid about 20%, while
the most heavily indebted quartileelinquished about 37% of their disposable
income every month to their creditdfsThe figures in the Belgian national
consumer credit reporting database tell a similarysof rising and concentrated
levels of distress. In 1995, the portion of Belgieonsumer credit contracis
default rose to 13.74%° Between 1993 and 2000, the number of Belgian
consumers with registered credit defaults of ongreke or another rose 28% from
just over 300,000 to just over 385,000—just undérdf the total adult population

14 SeeDIEZ GUARDIA, supranote 4, at 21, 53 thl.A18

'*Sedd. at 49 thl.A14

' SeeREINSTADLER, supranote 5, at 2 & thl.T1.

7 See, e.gid. at 2 thl.T1 & n.3 (noting that between 41% an84a households in Luxembourg carried
no debt between 1994 and 2000).

®Seeidat5 & thl. T2, 10 & thl.T7.

® SeeDoc. parl.Sénat no. 929/5upranote 9, at 3.
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of Belgium in 2000° These Belgian consumers were saddled \aittearages
totaling over €1.2 billion in 1995, and over €1hiBion in 2000%

Individualized surveys of actual debtors buttresdbdse more focused
statistics. A study commissioned by the EU Comioiss Directorate General for
Health and Consumer Protection reported that, 86184% of Belgian households
and 29% of households in Luxembourg with non-maégaloans were
"overindebted® Similarly, according to reports from socio-econonaigencies
within Luxembourg, between 1995 and 2000, a sigaift and consistent segment
of that country's population—about 20%—indicatedt ttheir current income only
allowed them to make do financially with signifi¢atifficulty.?

Whatever aggregate debt figures might have sugiedteut the low levels of
indebtedness in Belgium and Luxembourg, a sigmfigercentage of consumers in
these countries were experiencing debt problems ligislators would feel
compelled to address. As the Chamber of Civil &etv and Public Employees of
Luxembourg observed, "one individual case [of awdebtedness] is already one
too many.?* Ultimately, legislators responded to real repatshuman suffering
rather than to comforting but misleading statidtingerages.

2. Opposition and Support For Legislative Relief

In both Belgium and Luxembourg, legislators begeesging for legal relief for
financially overburdened consumers in the early0899Also in both states, a final
law would emerge only after many years of discussand debate—and,
incidentally, after a change of monarchs in bodiest Lawmakers filed the first
Belgian proposal for combatting the ill effects"overindebtedness" in the House
of Representatives in March 1982under King Baudouin. It would take nearly
seven years to achieve a final law under a new Kaydouins' brother Albert II.

2 SeeGIANNI BETTI ET AL.., ORC MACRO, STUDY OF THE PROBLEM OFCONSUMER INDEBTEDNESS
STATISTICAL ASPECTS 43 & thl.4.2 (2001), available at
http://europa.eu.int/comm/consumers/cons_int/fieav/sons_directive/fina_serv06_sum_fr.pdf; Doc.l.par
Chambre no. 1073/5upranote 9, at 4.

21 SeeBETTI ET AL.., supranote 20, at 43 & thl.4.2.

*See idat2—-3& tbl.1.1.

23 SeeREINSTADLER, supranote 5, at 4 & tbl.G3.

% Doc. parl. no. 4409/02, p. 2available at http:/Aww.chd.lu/serviet/Merge?lot=J-1997-O-
0436&Ilib=chdl.

See Doc. parl. Chambre (1991-1992) no. 274/1, available at
http://www3.dekamer.be/digidoc/DPS/K2331/K233109828310950.pdf. Similar proposals followed in
May 1993, see Doc. parl.  Chambre  (1992-1993) no. 1047/1,available  at
http://lwww3.dekamer.be/digidoc/DPS/K2343/K23431K328431784.pdf, and February 199dee Doc.
parl. Chambre (1993-1994) no. 1324/1, available at
http://www3.dekamer.be/digidoc/DPS/K2348/K23480&123480615.pdf A House committee would
ultimately rework and combine all of these propssaéeDoc. parl. Chambre no. 274/&)pranote 9, at 2—
3. On the basis of this committee's report, thegidel government introduced in 1996 the bill thatdree
the final law on "collective debt arrangemeng&eeDoc. parl.Chambre no. 1073/supranote 9.
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In Luxembourg, a bill was introduced in July 199&ile Grand Duke Jean still
reigned?® A final law would emerge only in December 2000reth months after
Jean’'s son, Henri, ascended to power. Indeedeahesystem in Luxembourg was
finally implemented only in October 2001, as thgulatory framework was put in
place. Discussion of consumer debt relief in Belgiand Luxembourg was marked
by significant ambivalence in the early years. efAfyears of debate and reflection,
however, lawmakers in even these moderately indettiantries were convinced of
the necessity of legislative relief for their owelended constituents.

In Belgium, opponents of consumer "bankruptcy” $égion continuously
insisted that aggregate statistics showed that-eyiletl stories of a rising tide of
indebtedness simply did not reflect reality, asgdeh remained among the least
indebted countries in EuropeAnd even if Belgians had begun to experience debt
problems, opponents of the new bill argued, exstisw adequately protected
debtors and provided sufficient means of avoiding tdehumanizing" effects of
overly aggressive debt collectihFor example, the Belgian Civil Code allowed
overextended debtors to petition a judge for "matiErtemporary payment delays
and suspension of enforcement proceediids. addition, Belgian law shielded
most household property, along with much of thetai&bincome, from creditorS.
Further restrictions on debt collection, opponeaigued, might dissuade lenders
from extending consumer credttin the final analysis, opponents of consumer debt
relief argued that such a law should only applypéshaps 10%-15% of consumer
debtors in any everf.They urged lawmakers to be attentive to any patense of
such a law by those simply seeking to avoid moegrayment difficulties.

Consumer and creditor advocates alike counteretl eékasting legislative
responses were simply inadequate when debtors fagal claims from a variety of
mutually antagonistic frontse(g, consumer credit, utility bills, welfare and tax
debts to the state, alimony and other family suppebts)** Even the national
representative of official (state-controlled) debtlectors argued that a compulsory
and collective approach to consumer debt adjustmegmesented "the only realistic
approach” to situations of consumer overindebtesinede pointed out that the
recalcitrance of aggressive creditors like theestdt too often derailed the state

% seeDoc. parl. no. 3813upranote 9.

2" see, e.gDoc. parl.Sénat no. 929/%upranote 9, at 7—10.

% See, e.g.poc. parl.Chambre no. 274/3upranote 9, at 7-8, 36, 68. Similar arguments wereamad
Luxembourg by the Chamber of Commerc8ee Doc. parl. no. 4409/05, p. 3available at
http://www.chd.lu/servlet/Merge?lot=J-1998-0-0068#dchdl.

# SeeC. CIV. BELG. art. 1244,

%0 seeDoc. parl.Chambre no. 274/3upranote 9, at 8. For a discussion of current Belgiaemptions
law, sednfra notes 106—12 and accompanying text.

31 seeDoc. parl.Chambre no. 274/3upranote 9, at 8; Doc. patChambre no. 1073/1&upranote 1, at 4
("None would contest that credit is an indispensabment to any modern economic system.").

32 seeDoc. parl.Chambre no. 274/3upranote 9, at 8, 16.

% See id at 6, 36, 51see alsoDoc. parl.Chambre no. 1073/isupranote 9, at 6-8; Doc. parl. no.
4409/05 supranote 28, at 3 (same concession by Luxembourg Chaofili@ommerce).
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collectors' attempts to negotiate settlements baveebtors and creditot$leading
to a needless accumulation of fees and expenses @dead-weight loss of vald.

Ultimately, the specific observations of consumesurselors persuaded
legislators that the time had come for formal felifom consumer
overindebtednesS. The government and legislature in Luxembourg, éeample,
relied not on statistics, but on the on-the-groarderience of the National Service
for the Fight Against Overindebtedness, an asdoaiathartered by the state in
1993 to unite several consumer debt counseling ciesli Lawmakers in both
Belgium and Luxembourg were moved by accounts foomsumer counselors of
the troubling reactions of many of their individudients to the advances of debt
collectors.  Financially overwhelmed consumers das®cial withdrawal and
isolation. Many "buried their heads in the sarm'avoid confronting the fact that
their credit problems had overtaken th&mEventually, consumer advocates
reported, credit problems had led to health problefamily tension, and other
social ills, and ultimately to an increased welfapeden on the staf8.

Legislators accepted that overindebtedness is sygs@m-wide problem to be
measured in the aggregate, but rather the contemtraase-by-case result of
diverse factors, such as illness, accidents, d&vcaod separation, and most
importantly unemploymerif. To be sure, easier access to credit through aradits
and similar modern devices had laid the foundafmmpotentially irresponsible
borrowing and spending. Indeed, the authors of dredt law in Luxembourg
placed particular blame for overindebtedness on"th@nipulation” of consumers
by the "aggressive and omnipresent advertising reélit establishmentd™ But
lawmakers acknowledged that, whatever the comlwnaf causal factors,
overindebtedness had become a widespread and semoblem that called for
legislative intervention.

Moreover, on a pragmatic level, lawmakers stresderl senselessness of
maintaining over a course of years "the illusioattthe debt concerned might still
be recovered® The early observations of one Belgian legislaioely sum up the
legislative mindset:

% A representative of the Belgian Justices of thacBeestified that official debt collectors had Kened
settlements in hundreds of thousands of consunig#radsesSeeDoc. parl.Chambre no. 274/3upranote
9, at 31.

* Sedd. at 23.

% see, e.gDoc. parl.Sénat no. 929/Fupranote 9, at 2—3.

%7 See infranote 65; Doc. parl. no. 4408ypranote 11, at 2-3, 19-21; Doc. parl. no. 44094l(pranote
11, at 4-6.

% SeeDoc. parl.Chambre no. 274/3upranote 9, at 5see alsdoc. parl. no. 440%upranote 10, at 3.

% SeeDoc. parl.Chambre no. 274/Zupranote 9, at 5see alsdoc. parl Chambre nol073/11,supra
note 1, at 3, 6; Doc. parl. Sénat no. 928(franote 9, at 3.

“°See, e.gDoc. parl.Chambre no. 274/3upranote 9, at 5-6; Doc. patthambre no. 1073/supranote
9, at 6; Doc. parl. no. 440%upra note 11, at 2-3; Doc. parl. no. 4409/04, p. &ailable at
http://lwww.chd.lu/servlet/Merge?lot=J-1997-0-0615&dchdl; Doc. parl. no. 4409/05ypranote 28, at 2.

“ SeeDoc. parl. no. 440%upranote 11, at 11-12.

2 Doc. parl.Chambre no. 274/3upranote 9, at 80.
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It is clear . . . that judicial and contractuatséty are essential
in our society. Nonetheless, what is the signifesarof such
security when the debtor is a person who is coménwith
problems of such a gravity that she is virtuallystdate in a
material sense and from whom creditors will colleothing more
despite all their pursuits and legal actions? Dlesb, for judicial
and contractual security, a long-term arrangemeagrpent plan] is
preferable in such a case to the absence of aaggament and the
infinite multiplication of procedures before theucts*

The new laws in both Belgium and Luxembourg thysressly reject the theoretical
formalism of insisting upon the sanctity of contradnstead, these laws focus on
practical considerations, defending consumer del@fron two largely economic
grounds: First, such relief is designed to "reitisétre overburdened consumer into
the economy and avoid the losses that "social el would otherwise
occasior”’ Belgian lawmakers emphasized repeatedly thate'[tischarge of debts
is the only means of reintegrating the overindebpedson into the economic
system. Otherwise, this person becomes margimklizenfines herself to the
underground economy, and becomes a burden for tgdtieLawmakers in
Luxembourg likewise aimed explicitly to "reduceff social cost resulting from
social exclusion®® As a second and related justification for relteg Belgian law
borrowed from the U.S. the now virtually universalogan™ of consumer
bankruptcy: to offer overburdened consumers alifstart” (literally, "new start" in
both French and Dutchpbuveau dépattand 'hieuwe statt).*” With these new
laws, lawmakers in both Belgium and Luxembourg $bug deliver "dignity and
hope*® and "offer perspectives for a better life" to dudebted persorfs.

*1d. at 62.

“ See, e.gDoc. parl.Chambre no. 1073/1%upranote 1, at 11. Once again a European state haseado
the "open credit economy" justification articulatby Margaret Howard many years adggeeMargaret
Howard,A Theory of Discharge in Consumer Bankrup# Q410 ST. L.J.1047,1048(1987).

“5 Doc. parl.Chambre no. 1073/5upranote 9, at 11, 17, 45; Doc. paflhambre no. 1073/1%ppranote
1, at6.

6 Doc. parl. no. 440%upranote 11, at 3see also idat 5 (adding as a general basis for the new law, "
resolve difficult financial situations susceptilofeproducing nefarious human consequences").

47" SeeDoc. parl.Chambre no. 1073/supranote 9, at 12, 45; Doc. pathambre no. 1073/1&ppranote
1,at7, 26.

“8 Doc. parl.Chambre no. 1073/1%ppranote 1, at 7.

“® Doc. parl. no. 4409/1kupranote 11, at 12 (noting that the new law affectsl imd procedural law,
but insisting on the goal of "reinforce[ing] ourcal legislation").
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3. Enactment of the New Laws: How To Categorizestomer Debt Relief?

The first contrast between the French "parent" rhadd the overindebtedness
laws in Belgium and Luxembourg is the locationla#ge new provisions within the
body of the law. French law places "individual omdebtedness" under the rubric
of consumer law, codifying its relief provisions the Consumer Code. Belgian
lawmakers, in contrast, viewed consumer debt regefundamentally procedural
law, restricting creditors' rights to enforce thelaims. Thus, "to realize the
greatest correspondence possible with existing gohe@l rules’ Belgian
lawmakers placed their new consumer debt reliefipions in a newly created title
in the "enforcement" section of the Judicial [Prhoml] Code called simply
"Collective Debt Arrangement™ In Luxembourg, consumer debt relief is
apparently viewed asui generissocial welfare law The new provisions comprise
a free-standing law, called simply the law "on davéebtedness," overseen mainly
by the Ministry of Families?

B. Consensual Out-of-Court Payment Plans: Still@&adeway to Relief

As in all of the other current European systems, flocess in both Belgium
and Luxembourg begins with an extra-judicial attempbrokering a consensual
payment plan with creditors. The process in Befghegins with the debtor's filing
a petition for relief in a court of first instanteput the court remains on the
margins of the process initially. In Luxembourghtbrs proceed just like in France
by filing their petitions with a non-judicial body.In slight but important contrast
with the French system, the new laws in Belgium d&mckembourg assign to
consumer debt counseling professionals the inigglired task of admitting new
cases. examining the debtor's situation, collecting imfiation, and proposing a
consensual arrangement among debtors and creditors.

%0 Doc. parl. Chambre no. 1073&ypranote 9, at 14¢f. Charles W. Mooney, JrA Normative Theory of
Bankruptcy Law: Bankruptcy As (Is) Civil Procedugd& WASH. & LEEL. REv. 931 (2004).

*1 SeeCODE JUDICIAIRE/GERECHTELIJKWETBOEK [hereinafter CJ/GW] arts. 1675/2 to 1675/19.

2 Law of 8 Dec. 2000, Mém. A, no. 136, 27 Dec. 200p, 2972, available at
http://lwww.legilux.public.lu/leg/a/archives/2000823712/1362712.pdf?SID=eb751ea3b5ac87b8da29d777d
2dfcddb#page=1.

% SeeCJIGW arts. 1675/2, 1675/4.

% Seel aw of 8 Dec. 2000, art. 3.

%5 Unlike the French law, neither the Belgian nor thecembourguish law requires a showing of the
debtor's "good faith" as a prerequisite to initigtia case. Lawmakers in both Belgium and Luxembourg
explicitly rejected this requirement, in part besauwf the trouble that France had experienced itsth
application, particularly the wide differences merpretation of the notion among districBee, e.g.poc.
parl. Chambre no. 1073/kupra note 9, at 16. The only requirement is that thétatecannot have
"manifestly organized his insolvencySeeCJ/GW art. 1675/2; Law of 8 Dec. 2000, art.The legislative
history explains that this do@®t mean that the debtor simply took on more debtshatmight reasonably
have foreseen being able to repay, but ratherstimathas acted fraudulently or criminally in subingrthe
advances of creditor§eeDoc. parl. Chambre no. 1073/Mupranote 9, at 17-18; Doc. parl. Chambre no.
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1. Belgium: The Debt-Mediator

In Belgium, the debtor's petition must nominatej #re court appoints, a "debt-
mediator.?® Designed to alleviate the potential burden on lasady overworked
judiciary, the debt-mediator was part of every eoner debt relief proposal from
the outset! The law allows the debtor and court to choosedat-mediator from
among lawyers, official debt collectors, and liceshgoublic or private consumer
counseling agenci€&. Although the law requires the debt-mediator to be
"independent and impartial™lawmakers suggested that this debt-mediator would
probably be the person who had helped the debtastemble her petition. Some
doubted the impartiality of the very person who hadisted the debtor in preparing
her case, but such doubts were curtly brushed ,asiddarge part because
lawmakers assumed that this person would be "toally every case" not a lawyer,
but the state-licensed debt counseling servickdrdebtor's regiof?.

Much like the system obchuldnerberatungsstella Germany, over 500 state-
licensed consumer counseling services comprise sh natwork spread across
Belgium® These centers are thus widely available to conssraed they are more
likely than lawyers to take on consumer debt céseat least one other prominent
reason: A Royal Order limits the allowable fees f®mbt-mediator services to a
relatively low level—on average, about €500 to gatimformation and propose a

1073/11, supra note 1, at 28-35 (drawing a parallel with the Qnah Code art. 490/2 definition of
"organizing insolvency"); Doc. parl. Sénat no. ®%Upranote 9, at 4. Note that the requirement that the
debtor explain in the petition the reasons forihability to pay her debseeCJ/GW art. 1675/4 § 1(12), is
designed simply to allow judge to gauge whetherddletor had "organized her insolvency"—thin@ a
general "worthiness" rule like one finds in the ®tiaavian systemsSeeDoc. parl. Chambre no. 1073/1,
supranote 9, at 27-28.

5 SeeCJ/GW arts. 1675/4 § 1(5), 1675/6 § 2.

57 seeDoc. parl.Chambre no. 274/3upranote 9, at 5 (describing the earliest Belgian psas).

%% SeeCJ/GW art. 1675/17 § 1.

% Sedd. art. 1675/17 § 2.

®0'see, e.gDoc. parl. Chambre no. 1073&upranote 9, at 29, 52; Doc. parl. Chambre no. 1073agra
note 1, at 39, 97, 101 (explaining away the appgarenflict of interest in part because the debtnsalors—
"public centers of social assistance,” abbrevid@BAS" in French, "OCMW" in Dutch—almost never
recover any fees for pre-petition service, becahsg abandon fees in the interest of their stappsred
mission of service). The legislative history sudgebat each court would maintain a list of accdelgta
mediators.SeeDoc. parl. Chambre no. 1073/14upra note 1, at 104. A website dedicated to helping
consumer debtors with the new system reports thats are maintaining lists of acceptable debt-ateds,
but that some of these lists include only local yaws, not the local debt counseling agencigse
http://lwww.dignitas.be/index.php. Note that the mioence of these public counseling centers is a
significant contrast with U.S. practice—a contrthstt should be borne in mind when considering siptes
transplant of the Belgian experience to the U.S.

1 These centers are distributed as follows: 17hénsbuthern, French area of Wallona(lonie), 297 in
the northern, Dutch area of Flandewda@mg, and 29 in the capital area of Bruss&eelL'OBSERVATOIRE
DU CREDIT ET DE LENDETTEMENT, 10 ANS DOBSERVATOIRE 26 (2004), available at
http://lwww.observatoire-
credit.be/SiteOce/site.nsf/a9ee787768a96ef2c12D8At215/56c2f0c718aa7806c1256f54002ade3b/$FIL
E/BrochureFR.pdf [hereinafter OGEEPORT].
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plan, and €250-€300 per year to control the implaateon of the plan if
confirmed®

2. Luxembourg: "Service" and "Commission"

In Luxembourg, debtors request relief by filing etipon with a state-funded
"Service of information and counsel in matters wérindebtednes$* The Service
then collects information and prepares a proposagment plarf! The twd®
currently existing "Services" are the latest embuadit of an association of several
non-profit agencies offering free debt counseliagrges since the early 1990s. In
late 1993, these agencies entered into an agreeofenboperation with the
Ministry of Families and began operating as onerdioated unit under the
umbrella name "National Service for the Fight Agai@verindebtednes§®"The
original mission of these agencies continues, ag 8till provide free counseling
for consumers and consultation with government eigenabout consumer debt
policy. These "Services" now focus, however, anheparation of payment plans
under the new law "on overindebtedne¥s."

Thus, the Services are essentially analogous toB#dgian debt-mediators,
exceptonly free consumer counseling agencies may act as atoegi” In contrast
with the Belgian debt-mediator, however, the Sevidunctions avoid the conflict

2 SeeRoyal order of 18 Dec. 1998, M.B. 31 Dec. 19984p935-36. The fee is limited to (1) for
collecting claims and preparing the plan, 15,000gBe francs (about €370) for cases with 5 or fewer
creditors, increased by 1000 francs (about €25)efary creditor above 5; (2) if the mediator ne&mls
engage judicial process to compel the productiomf@imation on the debtor in preparing the pla®0@
francs (about €75) for each written declaratioraoted; (3) for collecting payments owed to the defe.g.,
wage payments), 250 francs (about €6) for everynesy diverted from the debtor to the mediator dyrin
the course of the plan; (4) for follow-up in codiirgy the implementation of the plan, 6000 franes pear
(just short of €150) for cases with 5 or fewer @@d, increased by 400 francs (just short of €b0every
creditor above 5; and (5) if the plan has to besex\ or revoked, 5000 francs (just short of €126)efach
such revision or revocation resulting in a judgm&e id.art. 2. In addition, the mediator received 2500
francs (about €60) for each required appearanaeyatourt hearingSee idart. 3. The mediators expenses
are also limited by this same order. For examglephone, email, and photocopying charges aredlhtid
3000 francs (about €75) per caSee id.art. 4. These amounts are indexed for inflatioith wncreases
triggered with any 5% increase in the consumerepridex.See idart. 5.

® SeelLaw of 8 Dec. 2000, art. 3; Grand-Ducal Order ®fCict. 2001, Mém. A, no. 134, 14 Nov. 2001, p.
2668, arts. 11-12, available at
http://lwww.legilux.public.lu/leg/a/archives/2001AB411/1341411.pdf?SID=be962d0991eas4 7fec6885ae253
4a33bd#page=2.

® Seelaw of 8 Dec. 2000, art. 4.

® The two agencies currently operating a Service #war websites are Inter-Actions Faubourgs
(www.inter-actions.lu) and the Luxembourguish Leagof Prevention and of Medico-Social Action
(www.ligue.lu).

% SeeDoc. parl. no. 440%upranote 11, at 3—4, 11, 19-21 (agreeing to cooperiteamother agency in
1996). The law allows other non-profit agenciespply to run a state-funded "Service" in the futsee
Law of 8 Dec. 2000, art. 20; Grand-Ducal Order ®fCct. 2001 supranote 63, arts. 2-10, but none have
done so thus far.

%7 Seel.aw of 8 Dec. 2000, art. 19.
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of interest inherent in the debtor's having choffem mediator. The Services
perform only the "intake" and "plan developmenthdtions of the system. This
allows them to act more like representatives—pesteaen advocates—for debtors,
presenting their plans to the negotiating centehefsystenf®

Another public entity, the "Mediation Commissiongkes charge of the plans
submitted by the Services and negotiates them avéttlitors®® By majority vote of
its six members (ties being broken by the presidembte), the Mediation
Commission can accept a plan as proposed by théc8gror modify it before
presenting it to creditorS. Much like the French "commissions on individual
overindebtedness," the Mediation Commission coms@dt six members with
presumably evenly divided interests. Every threary, the Minster of Families
reappoints the Commission, selecting two membeaym feach of three groups:
representatives of the state (one of whom servgwemdent), consumer lending
professionals, and consumer debt counseling piofesis’* Once again, the fact
that the system in Luxembourg is placed largelythie hands of public debt
counselors and the Families Ministry—as opposethwyers and the Ministry of
Justice—testifies to legislators' view that theefebffered is primarily in the nature
of "social work."

3. Debt-Mediator or Service/Commission Controlgy§t@ne

Just like in France, the Belgian debt-mediatorher tuxembourguish Service
and Mediation Commission—not the courts—occupy erestiage in this first phase
of the process. The mediator or Service—not tHetateor the debtor's lawyer—
draws up a plan and presents it to the debtor andrieditors for approvaf. At this
stage, then, the debtor likely has no advocateven @dvisor (although the Service
may perform something like this function in Luxerabg). Perhaps this explains
why so many debtors agree to plans, including sptaes that experienced debt
advisers might suggest are overly burdensome awdnkable.

By design’® the length and content of consensual plans aréeually
unregulated. Thdemandgnade on the debtor are limited only by one ovéviage

% SeeGrand-Ducal Order of 12 Oct. 20Gspranote 63, arts. 17—19. The Council of State reconutae
eliminating this division of labor between Serviemed CommissionSeeDoc. parl. no. 4409/0%&upranote
11, at 6.

9 seelaw of 8 Dec. 2000, arts. 3, 5; Grand-Ducal Owfet2 Oct. 2001supranote 63, art. 19.

" SeeGrand-Ducal Order of 17 July 2001, Mém. A no. 95 Alig. 2001, p. 1898, arts. 2, &ailable at
http://www.legilux.public.lu/leg/a/archives/20018E308/0951308.pdf?SID=a2bcc51445ae0291d6733bd8f
9afdfbe#page=2.

" SeeLaw of 8 Dec. 2000, art. 22; Grand-Ducal Order 8fJuly 2001 supranote 70, at 4; Ministerial
Order of 10 Sept. 2001, Mém. B, no. 57, 3 Oct. 200f, 1032, available at
http://www.legilux.public.lu/adm/b/archives/2001703310/0570310.pdf#page=3 (naming the six current
members).

> SeeCJIIGW art. 1675/10 8§ 2, 4.

3 SeeDoc. parl. Chambre no. 10734ypranote 9, at 36 ("everything is possible”).
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requirement—identical in both Belgium and Luxemlgpuithat the plan allow the
debtor to rehabilitate her financial situation vehiguaranteeing [to the debtor and
her family] that they will be able to lead a life Gonformity with human dignity’®
Therelief offered to debtors is limited only by the requiearhthat creditors agree
unanimously to the plan (or at leasvt register a vote againstithin the time
allotted for voting)™> This unanimity requirement led some in Belgiundéwbt that
consensual plans would be had in many cases, bytréiponents insisted that the
fear of a judicially imposed plan would force cteds to compromisé€ As
reported below! the optimists appear to have been proven right.

C. Judicial Plans—Payment Plans For All, but To dbiarge or Not To
Discharge?

If the mediator or Commission is unable to brindptde and creditors together
on a consensual pléﬁ,the case continues to the court for consideratibra
judicially imposed payment plan—just like in theeRch systen?’ It is at this
"judicial plan" stage that the "French-model" sys¢ebegin to diverge significantly,
both from each other and from every version of dften-amended system in
France.

In Belgium, the court can impose one of two typéplans. One allows the
court to defer or delay payments and reduce inteatss for up to five years, and
possibly to discharge penalty interest (but notw@ed remunerativeinterest) and
any other penalties and feé8@sThe other, which | will call a "capital-discharge"
plan, allows the court to discharge even the ppimictlaims against the debttr.
However, the principal of the debtor's debts cardisehargedonly in part only
after the proceeds of the liquidation of the debtoon-exempt assets have been

™ CJIIGW arts. 1675/10 § 2, 1675/3; Law of 8 Dec.(@0t. 1.

> SeeCJ/GW art. 1675/10 § 4. The German model of "preslhiacceptance” was retained in Belgium to
avoid "blockage" by uninterested creditd®ge Doc. parlChambre no. 1073/$upranote 9, at 37.

8 SeeDoc. parl. Chambre no. 1073/Elipranote 1, at 57.

" See infraPart 11.D. One judge reported in 2001 that in timerable" cases debtors were willing to
accept plans for ten years or more, and every toredéxcept the fisc) agreed, even offering partial
remissions, as their payout in a judicial plan vdobé significantly less with the five-year limit qudicial
plans. See Doc. parl. Chambre (2001-2002) no. 1285/006, p. 15available at
http://www.lachambre.be/FLWB/pdf/50/1285/50K 1285G18.

8 The time limit for the consensual stage diffeighly in Belgium and Luxembourg, but neither syste
allows much time. In Belgium, the debt-mediator loaty 4 months from her appointment, but she can
abandon the process if it becomes clear beforetti@runanimity is unobtainabl8eeCJ/GW art. 1675/11
§ 1. In Luxembourg, the Commission has only 6 meffitbm filing of the petitionSeeLaw of 8 Dec. 2000,
art. 6.

" Note that the Belgian law directs the mediatoreoord her observations on the failed consensual
process in the dossier—with the implicit suggestithvat recalcitrant creditors will be punished lby tourt!

% SeeCJ/GW art. 1675/12.

81 Except claims not subject to discharge, which laméited to future alimentary obligations, like child
support and alimony (but npresentaccrued but unpaid obligations), and reparatioders arising from
tortious injury caused by the debt8&eeCJ/GW art. 1675/13 § 3.
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applied to her unpaid debts, and only after theatdias completed a three- to five-
year payment plaff. Moreover, the court can consider a "capital-disge plan
only if some kind of five-year payment plan withoutapital discharge would not
allow the debtor to pay off her debts in .

The legislative intent here clearly was that plansoffering capital discharge
would be the norm. The first sentence of theihtloducing the capital discharge
provision assured that "[tlhe primary rule is theigial debt arrangement without
discharge of debt in principal." It goes on to exp] however, that the debtor can
request a capital-discharge plan (such a plan mayp@ imposed on the debtor) in
"extreme situations,” where a partial discharge necessary to permit the
elaboration of a viable pldd.On the one hand, the Belgian law reflects a clear
continuation of the French discomfort with dischaggunpaid debt. On the other
hand, it evidences a rapidly emerging Europeananee of economic reality:
Debtors can be realistically expected to pay owlyraich, and creditors must be
prepared to give a little, too.

In Luxembourg, the court is more restricted—thetdels never required to sell
her assets, and the court is never allowed to digehany debt other than penalties
and fees. The original bill had allowed the cdorimpose any relief in a judicial
plan that the service could propose to creditora aonsensual plan, including full
discharge of the capital of all unpaid debtIhe Chamber of Commerce opposed
vigorously any discharge of debt without creditor cons&nthe Council of State
recommended adopting the approach of Belgian laivjtb discussion of that law
contained a striking omission. The Council expddinthat "[tjhe Belgian law
provides for four types of measures," it enumeraiedmeasures for a non-capital-
discharge plan (from section 1675/12 of the Belgiadicial Code), and it
recommended adoption of the substance of that gimviof the Belgian laW. The
Council did not even mention, however, that tery next provision(article
1675/13) of the Belgian law also provided fdiifth measure: a "capital-discharge™
plan. The record contains no explanation for tbiersight—if it was an

8 Seeid. art. 1675/13. In the original bill, the governrhedmitted that, as in Germany, France, and the
U.S., "the majority of overindebted persons havelljaany assets to distribute to their creditoB3dt. parl.
Chambre no. 1073/supranote 9, at 12; Doc. paiChambre no. 1073/1%upranote 1, at 26.

% SeeCJIIGW arts. 1675/13 § 1, 1675/3.

8 SeeDoc. parl.Chambre no. 1073/supranote 9, at 44.

8 seeDoc. parl. no. 440%upranote 11, at 8-9 (proposed art. 24).

8 SeeDoc. parl. no. 4409/05upranote 28, at 8. The Justices of the Peace of Luxengbjwined this
opposition.SeeDoc. parl. no. 4409/06, p. &vailable athttp://www.chd.lu/servlet/Merge?lot=J-1998-O-
0529&lib=chdl.

87| say "the substance" because the language istlglidifferent, but the Council's discussion clgarl
indicates that it proposed exactly what the Beldgam provided.SeeDoc. parl. no. 4409/0&upranote 11,
at 13.
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oversight—but the relevant committand ultimately the legislature adopted the
Council's restrictive "compromise" position with goestions asked.

Though courts in Luxembourg canniodposea discharge of debt, they can
recommendhat the state finance a sort of indirect "disglearto certain debtors
under a unique "creditor welfare"-like system, diggdd below in Part Ill.LA. Once
again, the French distaste for imposed discharggparent on the law, but state-
financed functional "discharges" have proved reédyi common in recent practice.

1. The Big Question: How Long is Long Enough?

Like in France and other European states, a paympkm of considerable
duration is an absolute prerequisite to court-inggodebt relief for consumers in
both Belgium and Luxembourg. The mandated len§theplan differs in the two
systems, however, although both systems limit glaration much more so than
does the French law. The legislative history oé tBelgian law reveals a
particularly sensitive and unique considerationhaf minimum and maximum plan
duration. A closer look at the history of the laimsBelgium and Luxembourg
reveals just how arbitrary the decision about plaration can ultimately be.

In Luxembourg, a judicial plan can require paymendsn the debtor for no
longer than seven years. The law allows no exeept{for mortgage debt, for
example) and offers no indication of what the "age" plan length should B2.
The government incorporated this seven-year tetmita original bill, explaining
that this limit was "absolutely indispensable" mdtivate the debtor to collaborate
actively" in the plan proces$.The government offered no explanation for why
seven years, rather than some shorter period, dkeirBelgian law, had been
chosen. The legislative record contains no chgéleio and virtually no discussion
of this long time frame. The final committee repootes simply that the fixation of
the maximum duration at seven years "results etligérom a political assessment”
and that "[e]xperience will show whether this dimatcorresponds effectively to
actual needs™ Oddly enough, apparently no one thought to menttuat the
German system originally required a seven-yearymeat period, as well, though
the arbitrary choice of seven years was heaviljcized there, tod?

In contrast, legislators in Belgium wrestled mightvith the question of how
long to demand that debtors live under such pldnshe 1996 bill that ultimately
became the Belgian law, the government proposadratidn of seven years for all
plans. It explained that the plan should not béosg as to discourage the debtor,

8 SeeDoc. parl. no. 4409/0&vailable athttp://www.chd.lu/serviet/Merge?lot=J-1999-0-043@&chdl;
Doc. parl. no. 4409/1kupranote 11, at 16.

% SeeLaw of 8 Dec. 2000, art. 14

0 seeDoc. parl. no. 440%upranote 11, at 8-9, 16 (proposed art. 24 and commeataart. 24).

I Doc. parl. no. 4409/1kupranote 11, at 16.

92 SeeKilborn, supranote 3, at 282-83 & n.161.
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given the privations to which the debtor would bbjscted over the life of the plan,

but it offered scant explanation of why seven yeaher than four, which had

been proposed in an earlier Bi#-would be the right choice. The bill and the
subsequent House report suggested simply thattames period might not allow a

maximum number of debtors to achieve the goalb@iaw—to pay off their debts

during the plart?

Among the first proposed amendments to the bill wag to reduce the
maximum plan duration to four years, on the matfefact basis that "seven years
seems excessivé>'Finally, a second series of proposed amendmemigested a
five-year limit, which was ultimately adopted. Tlgh other proposed amendments
to the duration limit were advanced and fiercelyedded, the legislative history
oddly contains no discussion of the reason why ¢benmittee and the full
legislature ultimately adopted the "five-year coomise.®°

Perhaps five years was chosen because it was se@nra particularly cogent
justification focusing on thdebtor'sperspective (as opposed to maximizing returns
to creditors). Proponents of the five-year maximplan duration rationalized this
choice in terms of thdebtor'sdemonstratingvorthinessfor relief. They proposed
curtly but convincingly that "[i]t is reasonable think that a delay of 5 years is
sufficiegr;t to prove the willingness of the overibted person to make a serious
effort.”

In other wordsquid pro quo but enough is enough. If five years is not efioug
to pay all debts, the debtor has proven her woesnfor a discharge of any
remaining claims. Indeed, a five-year limit prolyatlso reflects the reality of how
long many creditors realistically will pursue a algéited debt. After five years of
non-payment, most debts will be abandoned andenritfff, discharged "de facto"
if not "de jure."

The duration of a plan that discharges debts incjpal (available only in
Belgium) differs in two important respects. Firat,'"non-capital discharge" plan
can extend beyond the five-year limit to allow tebtor more time to pay off long-
term debt, primarily mortgage deBtA "capital-discharge" plan may not exceed

9 SeeDoc. parl. Chambre no. 274/8ypranote 9, at 118. In discussions of this earlier peap, the royal
union of credit institutions had argued that 7 geaas the minimum that would allow viable full-pagmt
plans while respecting debtors' human digriftge idat 49.

% SeeDoc. parl.Chambre no. 1073/kupranote 9, at 10, 42; Doc. pathambre no. 1073/1$ppranote
1, at 6.

®  Doc. par. Chambre  (1996-1997) no.  1073/2, p. 4, available  at
http://lwww.lachambre.be/FLWB/pdf/49/1073/49K1073G@#f. The argument that 7 is years is just "too
long" appears again and agdsee, e.gDoc. parl.Chambre no. 1073/1%upranote 1, at 10.

% seeDoc. parl.Chambre no. 1073/1%upranote 1, at 69, 70, 83, 127-28; CJ/GW art. 1675/22 §

Doc. parl. Chambre  (1996-1997) no.  1073/3, p. 4, available at
http://lwww.lachambre.be/FLWB/pdf/49/1073/49K1073Ga8.

% Like in France, the plan can extend for five yealtss 50% of the remaining term of any outstanding
long-term debtsSeeCJ/GW arts. 1675/12 § 2.
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five years? In the bill introducing the new law, the governrherade it quite clear
that debtors who could not pay off their mortgagank in a five-year plan should
sell their homes and find other, more affordablading*

Second, the Belgian law imposes a floor as wedl esiling on the duration of a
capital-discharge plan. Not only must the debtorvp her worthiness fanyrelief
by living under a payment plan for up to five yeaise must additionally prove her
worthiness for thextraordinaryrelief of capital discharge by submitting to arpla
for at leastthree years®*

A proposal to eliminate this minimum period arosemiediately in the House
on the basis that it seemed "incomprehensible ttmatlegislator could oblige a
debtor . .. to continue to live in this situatifmf financial distress] for three years,
even in the case where no debt could be complptgty off."*%? Other proposals to
reduce the minimum to one year were advanced oitasigrounds-"® Both the
House and Senate roundly rejected all such propobkalwever, explaining that
reducing or eliminating the minimum would "compramithe equilibrium" of the
law.'** Perhaps the recent implementation in France of"tleesonal recovery"
procedure, with immediate discharge for low-incodedtors, portends an eventual
softening of the Belgian position, but the governtreppears unwilling to move in
this direction yet.

The theory seems to be that, even if a "purely sjitibthree-year plan will
produce little for creditors, it will evidence (anmerhaps inculcate) the social
responsibility that the modern open-credit econal®gnands of consumers seeking
the "ultimate" economic relief. How to pay for wstem that produces no returns
for creditors is a more troubling question, and thméque Belgian response is
addressed in Part I11.B., below.

2. Squeezing Blood From a Turnip?—Debt PaymenHuntian Dignity"
In both Belgium and Luxembourg, the overarchindrietion on what any plan

may demand is stated simply and vaguely: debtods taeir families must be
guaranteed the ability "to lead a life in confoymitith human dignity **®> These

¥ Cf.id. art. 1675/13 § 2.

10 5ee Doc. parlChambre no. 1073/$upranote 9, at 46.

101 seeDoc. parl.Sénat no. 929/Supranote 9, at 48.

192 hoc. parl.Chambre no. 1073/aupranote 95, at 5—6see alsadDoc. parl.Sénat no. 929/3upranote
10, at 7 (same proposal in the Senate, also rej@dthout discussion).

13 See Doc. parl Chambre (1996-1997) no. 1073/10, p. 8available at
http://lwww.lachambre.be/FLWB/pdf/49/1073/49K1073Gkl; Doc. parlSénat no. 929/3upranote 10, at
7

104 seeDoc. parl.Chambre no. 1073/1upranote 1, at 83, 128; Doc. paBénat no. 929/5upranote 9,
at 47-48.

19% SeeCJ/IGW arts. 1675/3, 1675/12 § 4, 1675/13 § 5; L&® Dec. 2000, art. TThe Belgian lavhadto
proceed from this baseline, as the Belgian Contittestablishes this basic right as a generalpliegble
proposition.SeeCONST. BELG. art. 23 ("Everyone has the right to lead a lifeconformity with human
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new laws inexplicably reject the French (and Gemeagproach of fixing a clear
maximum payment of all non-exempt income. The law Luxembourg

intentionally leaves this vague standard open fascrdtionary judicial

interpretation”® Belgian legislators defined slightly more specifestrictions on
judicial plans.

In the Belgian law, at least in the context of gidi plans, "human dignity” is
"defined" in terms of three levels of protectionrsE like in every other system,
tangible property that is exempt outside bankruptcgxempt in bankruptcy, as
well.’®” The law requires liquidation of the debtor's asgetor to the establishment
of a capital-discharge plan, but only those astbetsare "seizable" (non-exempt).
As we will see below, a judicial plan may derog&tem protections forfuture
income but it may not reduce any protection of the dedtangible property The
law as ultimately adopted holds the property ex@mnpt sacrosanct, a sort of
absolute baseline for preserving human digtffy.

Second, on the central issue of how mfighre paymento demand of debtors,
the Belgian law is ambivalent about incorporatiig tgenerally applicable law
exempting certain levels of income from seizureithdlt saying so directly, the
provisions on judicial plans seem to assume tlsaip &rance and Germany, general
income exemptions serve as an initial "human dygriitnd into which the judge
should not dip to reach for more payments to coeslit

What these provisiondo clearly say, however, is that the judgey deviate
from general income protections (in cases both waitt withoutcapital discharge)
"by specially motivated decision® The legislative history suggests several
possible motivations for dipping into generally ew® income, such as the debtor's
light family-related burden (although the exempsioare based on household
makeup), the debtor's spouse's level of exemptmecar "the relative size of debts
and income° One legislator doubted how a plan that derogateth fincome
exemptions could preserve human dignity when tlessmptions were designed
precisely to ensure a minimal level of human dignitThe House and Senate
brushed aside this concern. The Belgian Parlianaesepted the government
explanation that public debt counselors often psepoout-of-court arrangements
that dipped into exempt income. The governmentaéxed that, in many cases, a

dignity."). The legislature in Luxembourg borrowéds notion from Belgian lawSeeDoc. parl. no.
4409/11 supranote 11, at 11.

196 SeeDoc. parl. no. 4409/11supranote 11, at 11 (stating simply that this approectpreferable” to
identifying a minimum figure, such as the "minimuguaranteed revenue" established by law in
Luxembourg).

7 The list of exempt assets in Belgium is very similo the list in Germany, France, and moderately
generous U.S. states—basically, household itemscensl of the debtor's trad8eeCJ/GW art. 1408.

198 The bill as originally proposed would have allowteé judge to derogate from property exemptions,
just as it allows derogation from income exempti®eseDoc. parl. Chambre no. 1073/1€ypranote 103,
at 10; Doc. parl. Chambre no. 1073/$@pranote 1, at 71, 85.

199 CIIGW arts. 1675/12 § 4, 1675/13 § 5.

19 poc. parl. Chambre no. 10734ypranote 9, at 43; Doc. parl. Chambre no. 10734lpranote 1, at
72.
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viable and agreeable plan could be createlgt by ceding some exempt income to
creditors. The 10-15,000 francs (about €250-€3300-$450) per month that
separated the income exemption levels from the -bvaménum "existence
minimllljlm" (discussed below) constituted the "makémak" investment for many
plans.

To appreciate the impact of invading exempt incoome must understand how
generous Belgian income exemptions can be, especalter they were
substantially increased in 1993.Like the laws of other European states, Belgian
law exempts most low-level income and exempts &k less of higher incomes.
For 2005, 100% of an individual's monthly income top€889 (about $1100) is
exempt, while 100% of monthly income above €1152vsilable to creditors.
Income between these two amounts is subject tadaglscale of protection,
ranging from 80% exemption at the bottom to 60%that top™® Thus, every
individual is guaranteed a minimum absolutely exearmpount of €10,668 per year
(about $13,500). After subtracting the non-exepuations reserved for creditors,
single childless debtors earning at least €1152pmrth can shield from creditors
only an absolute maximum of €1071 per month (al%l,000 per year). Note,
however, that these limits are doubled for two-bvdaner households, and they
are increased by €54 per month for each dependwldt cSo, the income of a
double-income household might be 100% exempt uf2tb 336 per year (about
$26,500), and if they have one or more children tag22,000 per year (about
$27,500). At least for two-member households inicivhboth members are
employed, Belgian law protects quite a pool of meg which legislators felt they
had to make available to judges if there was tarehope of creating viable plans
in most cases. Of course, French exemption lemesquite similar, and French
legislators have established exempt income asvanlatle budget for debtors since
1999. Time will tell whether the Belgian approaeii face the very problems that
the 1999 French revision attempted to solve.

Third and finally, rather than using exempt incoasethe absolutely inviolable
floor, as in the French system, Belgian legislatovgered the floor significantly. If
judges were to be allowed to derogate from exempbme, the last bastion of
human dignity would be the level of income estdidis by the law of 7 August

11 SeeDoc. parl. Chambre no. 1073/upranote 95, at 6; Doc. parl. Chambre no. 1073Alfyranote
103, at 8; Doc. parl. Chambre no. 1073M&upranote 1, at 71-72, 85; Doc. parl. Sénat no. 928ipranote
9, at 12.

112 SeeDoc. parl. Chambre no. 274/8pranote 9, at 33 (noting the increase per the lak4ofianuary
1993).

13 For 2005, 20% of income between €889.01 and €9%ibject to seizure, 30% between €954.01 and
€1053, and 40% between €1053.01 and €1152. Theidu@iode makes varying levels of income exempt
from either voluntary cession or involuntary seguwind these levels are amended annually each Ni@vem
by Royal Order to reflect fluctuations in the com&u price indexSeeCJ/GW arts. 1409-12. The levels for
2005 were established by Royal Order of 9 Dec. 200B. 15 Dec. 2004 (ed. 2), p. 84449.
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1974 “instituting the right to a minimum of meant existence.™* Called the
"revenue of [social] integration” since mid-200&e tabsolute floor of income that
all judicial plans must leave to debtors riseshgligevery yeaf}® but it remains
painfully low. For plans adopted after October £08ll judicial plans must leave a
minimum income of about €7450 per year (about $9808ingles living alone and
about €9950 per year (about $12,500) to most atkbtors (including all married
couples with any number of childrelf. The "revenue of integration" hardly seems
to ensure a life of human dignity for virtually amebtor, but particularly for
families with children. In 1999, the year in whithe poverty level was last
published, the poverty level in Belgium for a cauplith two children was €1493
per month—€17,916/yr.—or almodbublethe "revenue of integratior

| searched in vain for any indication of the degteewhich judges invade
exempt income in forging judicial plans. A 2004n&y of debt-mediators in
southern Belgium indicated that 35% of administerases had involved payments
from exempt income—uwith no indication, howeverttd proportion of consensual
and judicial plans or of the extent of exempt ineomsed’® The mediators who
responded to the survey explained that the plams dexogated from income
exemptions primarily for two reasons: to enableadbe plan to be negotiated, or to
limit the length of a plan. The full results ofathsurvey, reported below, suggest
that the Belgian mediators and courts are balanttiegdemands of creditors and
the needs of debtors fairly well so far, but thatige sets quite a low theoretical
floor of "human dignity."

3. "De-responsible-izationdnd Discharge—"Part" or "Most"?

14 SeeCJ/GW arts 1675/12 § 4, 1675/13 § 5. The amouthisfexistence minimum had risen gradually
over the years, and it was raised one last timRdyal Order of 24 December 2001, M.B. 29 Dec. 2@,

2, p. 45538, to the level from which it would bentioued under a different name—the "revenue ofaoci
integration"—pursuant to the law of 26 May 2002 "oeming the right to social integration," art. M.B.

31 July 2002, p. 33610, 33613. The new 2002 "saciagration" law abrogated the 1974 "minimum means
of existence" lawseeLaw of 26 May 2002, art. 54, M.B. 31 July 20023621, but the notion and amount
of a minimum income level continues essentially harged for the purpose of the consumer debt
arrangement law.

115 Seel aw of 26 May 2002, art. 15, M.B. 31 July 2002, p633, 33613 (tying revenue of integration to
consumer price index, base 103.14 as of 1 June)189Royal Order increased the base rates for 20@b
will increase them further for 2006 and 20@&&eRoyal Order of 3 Sept. 2004, arts. 1-2, M.B. 27 Sept
2004, p. 69308, 69309.

116 These amounts are not increased if the debtomioas children who represent the third or fourtl, et
member of the family. | arrived at these numbergnbyeasing the higher base rates in the 3 Septepaioe
Royal Order by the percent change in the consumeg pdex from 103.14, the number establishechas t
base index in art. 15 of the 26 May 2002 law onalantegration, and calculating the October indexart.

15 requires, in accordance with the law of 2 Audiestl, M.B. 20 Aug. 1971, art. 4, 8 1. For futuhamges
in the consumer price index, see the heading "Bo@d._a conjoncture” on the Belgian statistical ragyes
website at http://statbel.fgov.be/pub/home_fr.asia&y=5.

17 SeeDCE REPORT, supranote 61, at 23

U8 5ee idat 22
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The question of whether or not to undermine creditracts and discharge
unpaid debts has produced perhaps the deepesiods/i; the European debate
about what to do for overindebted consumers. Ttperences in Belgium and
Luxembourg continued this trend. Both of thesdestdaws accepted the notion
that some debtors would be unable to pay off tleibts, but both mitigated
concerns about discharging unpaid debt through rasting legislative
compromises. The law in Luxembourg allows for niscdargeper se but
Luxembourg's innovative approach iedirectly freeing debtors from claims is
described below in Part lll.A.

In Belgium, concerns about undermining the "segunf contracts" and
warnings of generaldéresponsabilisatiodnof consumers appear immediately and
persistently in the legislative history of the néaw.**° The Prime Minister, for
example, fought the notion of discharge of cagiitain the beginning®® But as one
member of a discussion committee remarked earljushpecauseomeconsumers
might be "de-responsible-ized," that is insufficie@ason to deprivall debtors of
the possibility of relief through discharge. Indé&n, early comparative observers
pointed out that the absence of a judicial disobangthe French law had reduced
the effectiveness of that systéfh. The government ultimately relented,
acknowledging that there could be no room for argmirabout "de-responsible-
ization" in light of the strict conditions of a jisil payment plan with dischard&
After all, even opponents of discharge pointedtbat remission already occurs de
facto, as creditors commonly write off bad debtsewhthey realize that legal
restrictions make collection impossible or impreatt*

119 5, e.g.Doc. parl.Chambre no. 274/3upranote 9, at 41-42, 50 (warning of a movement into a
"culture of overindebtedness," noting that the "Aicen example is striking in this regard," and expihg
that U.S. law is designed to encourage risk-takimgich is unjustifiable in the context of a housieho
economy); Doc. parlChambre no. 1073/1%upranote 1, at 9, 15-16, 20, 77. The notion of "de-vasfble-
ization"—and the French word—appear in the legigtatecord in Luxembourg, as we8eeDoc. parl. no.
3813, Débatsupranote 9, at 217; Doc. parl. no. 44@8pranote 11, at 11 (commentary on art. 5).

120 5ee, e.g.Poc. parl.Chambre no. 274/3upranote 9, at 122-23, 140 (citing the U.S. example an
warning of déresponsabilisation The finance ministry in particular opposed catéglly any forced
remission of debts to the public fisc, citing 472 of Belgian Constitution, which establishes tivay a law
can moderate a tax obligations, not a judicial glaorder.SeeDoc. parl.Chambre no. 274/3upranote 9,
at 71-72. The Prime Minister consistently rejectadd hotion,see id.at 121. In the first few years of the
new law, the fisc and the social security admiaistn undermined the consensual system by systemiigti
refusing to agree to any sort of remission of d8bg, e.g.Doc. parl.Chambre no. 1285/008upranote 77,
at 5-7, 14-17. Internal guidelines forbid statenages to consent to any sort of discharge plan déthtors.
See id.at 15. The latest reform proposal expressly alletede creditors to agree to a remission, thus
attempting to fix this problemSee Doc. parl Chambre (2003-2004) no. 1309/001, pp. 16-17, $3-5
available athttp://www.lachambre.be/FLWB/pdf/51/1309/51K1302q&if.

121 seeDoc. parl.Chambre no. 274/3upranote 9, at 56-57, 123. As noted above, the Frémemow
provides for a judicially imposed remission (disa®) of debt in certain cases.

122 seeDoc. parl.Chambre no. 1073/kupranote 9, at 44—45f. Doc. parl.Chambre no. 1073/1%ppra
note 1, at 78.

122 5eeDoc. parl.Chambre no. 274/3upranote 9, at 17.
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This reticence about allowing discharge was neudly fovercome, however.
Though willing to accept the notion of a dischaogelebt, legislators insisted that it
be limited to extreme cases of last re38rAnd just like their French and German
counterparts, Belgian lawmakers fiercely rejectesl U.S. notion of an immediate
discharge and the undermining effect they perceiveas having on consumer
responsibility. Legislators insisted that "[ijn wase will the remission [discharge]
of debts be unconditional. In all cases, the athgas that it procures will only be
able to be acquired if the debtor respects the plamrangement'*®

Indeed, discharge is conditioned not only on thietalés fulfilling a payment
plan, but on the debtor's material situation netdming to better fortune" before
the end of the plan terfi® One legislator warned that this vague notion efum
to better fortune" should be clarified in the stattio avoid the vicissitudes of
varying jurisprudencé&’ but this warning went unheeded. The government
explained that this language was intended to dedigcharge only to debtors who
had enjoyed a "fundamental" windfall, such as wignthe lottery or receiving a
large inheritanceie., a fortunate event that allowed the debtor to gi&wall of her
remaining debtguickly. So long as the debtor's material situation hatdenjoyed
such a "serious amelioration” within the plan perithe government explained, the
discharge should be allowéd.

Moreover, the law as current written seems to allbes judge to order only a
partial discharge—not #otal dischargé?® Immediately questions arose about those
debtors whose meager income would allow for no tsuitisl repayment of debt.
Would these debtors remain forever encumbered Bypibrtion of their debts
remaining after a "partial' discharge? The govesntis response remained
consistent and unambiguous: In such extreme gigtithe judge should order a
"quasi-total discharge,” such as a "partial" disghdeaving only a nominal debt,
like one franc. In such cases, the plan wouldinetaly a "symbolic character,"
with the debtor simply demonstrating worthinessdmcharge by living under the
plan conditions and furnishing affortto pay her debt§° The government insisted

1245ee, e.gDoc. parl.Chambre no. 1073/1supranote 1, at 15.

125 hoc. parl.Chambre no. 274/3upranote 9, at 96.

126 SeeCJ/GW art. 1675/13 § 1.

127 seeDoc. parl.Chambre no. 1073/1%ppranote 1, at 15.

128 seeDoc. parl.Chambre no. 274/3upranote 9, at 123; Doc. paChambre no. 1073/kupranote 9,
at 46; Doc. parlChambre no. 1073/1%upranote 1, at 75-76.

129 SeeCJI/GW art. 1675/13 § 1 (“[T]he judge may order atiyer partial remission of debts, even in
capital, on the following conditions . . . .") (ehgsis added). In the very first proposals, totatldarge was
envisioned for "the most inextricable cases of mdmbtedness.SeeDoc. parl.Chambre no. 274/3upra
note 9, at 96-97. But the 1996 government bill thiimately became the final law mentions only f@drt
discharge—offering no explanation of where the Itadéscharge language went, even though the
government's discussion of the bill continued tantiom total dischargegCompareDoc. parl.Chambre no.
1073/1,supranote 9, at 11 (total or partial remissiomith id. at 103 (setting out new art. 1675/13, which
now allowed only partial dischargahdDoc. parl.Chambre no. 1073/1%upranote 1, at 6 (still mentioning
total discharge late in the discussion of the .bill)

1% 5eeDoc. parl.Chambre no. 1073/supranote 9, at 44.
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that 'it goes without sayinthat, at the conclusion of a plan containing tleasures
provided in article 1675/13 [the capital-dischag®vision], the debtor willno
longer be held to the payment of his debit the conclusion of this plan, the
debtor isincontestablyliberated from his debts . . **

Apparently, the lower courts disagreed with the egament, but the Belgian
constitutional court finally settled the issueimel with the government's assurances
of the availability of "quasi-total" discharges. alWy courts instituted a minimum
required payout for debtors to be eligible for pita-discharge plan, and debtors
unable to make the required minimum payment wens tinable to seek effective
relief under the new la#? In April 2003, the Belgian constitutional courhét
Court of Arbitration}*® held that limiting relief to those debtors who kbpay a
substantial portion of their debt violated the diuarovisions of the Belgian
Constitution. The Court held that insufficient @amee could not justify refusing to
construct a plan that would ultimately dischaigk of the debtor's pre-petition
debt—despite the language of the law authoriziny tpartial" dischargé3* The
Court thus essentially read the word "partial” the law. It relied instead on the
government's insistence in the legislative histabput the possibility of "quasi-
total" discharge$®

D. Initial Experience With Consensual and Judiddns: A Pan-European Trend

Limited statistics describe the first six yearscohsumer "bankruptcy" practice
in Belgium and three years in Luxembourg. Thoudlesé statistics offer
insufficient foundation for "hard" conclusions, tlexperience of Belgium and
Luxembourg seems to have continued the generalp€aro trend toward more
generous treatment of debtors in terms of both éudgd relief. Consensual plans

181 5eeDoc. parl. Sénat no. 929/5)manote 9, at 46—47 (emphasis added).

132 gee, e.g.http:/iwww.dignitas.be/fr/le_regelement_collegtifp. This same "local legal culture”
problem has plagued U.S. practice under chaptef 18e Bankruptcy Code for yeaiSeeJean Braucher,
Lawyers and Consumer Bankruptcy: One Code, Manyufag 67 Av. BANKR. L.J. 501, 532, 546-47,
550-51 (1993) (revealing that the Bankruptcy Caui$an Antonio, TX, required chapter 13 plans teof
100% payment to creditors, but in Austin, TX, o8%-33%, in Cincinnati, OH, 70%, but in Dayton, OH,
onlg/ 10%).

193 Seenttp://www.arbitrage.be/fr/presentation/presentatiastitutions. html.

13 See Order No. 38/2003 (Apr. 3, 2003pvailable at http://www.arbitrage.be/public/f/2003/2003-
038f.pdf.

135 SeeCJ/IGW art. 1675/12 § 3n April 5, 2003—two days after the Court releaitsddecision—the
Belgian government initiated discussion of a refgmmposal to amend the law to allow for total descfe,
but the proposal stands firm on requiring evenlliotmpecunious debtor to undergo a three-year mimn
plan. SeeDoc. parl Chambre no. 1309/00%upra note 120, at 19-21, 53-54; Compte Rendu Intégral,
Commissions, No. 030, at 4 (Oct. 21, 2003), available at
http://www.lachambre.be/doc/CCRI/pdf/51/ic030.pdBelgian lawmakers have consistently rejected
proposals to eliminate this "purely symbolic" wadfiperiod for debtors with no disposable incoi@ee,
e.g., Doc parl. Chambre (2003-2004) no. 199/001, ©pp. 15-16available at
http://lwww.lachambre.be/FLWB/pdf/51/0199/51K0199Gif. The government deposited its pending
reform bill before the House on July 28, 2004.
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continue to emerge from the majority of administiecases, and unfortunately little
data exist on the content of these plans. Thedeailable indicators suggest that
plans in Belgium are allocating meager but suffitieudgets to debtors, although
many stretch out over far more years than debtadilely able to bear. Many
plans in Luxembourg , in contrast, are ending ss&fcdly long before the statutory
seven-year maximum term. As for the "ultimate efli the "French" courts of
southern Belgium seem even more willing than tlsiunterparts in France to
impose a discharge, though | could find no repémdsn the "Dutch" courts of
northern Belgium. Though the law in Luxembourg yides for no "official
discharge, Part IllLA. reveals how debtors there achieving the functional
equivalent.

1. Belgium: Rising Filings, Long Waits, and ModelgtDemanding Plans

A general dearth of statistical data in all areas lbeen described derisively as a
"tradition" in Belgium®3® Luckily, the National Bank of Belgium is in chargéthe
national consumer credit reporting database, whicludes data on all consumer
"pbankruptcy” filings!®” The Bank reports only aggregate data, offering no
information on, for example, the specific contehtonsensual or judicial plans or
the proportion of judicial plans with and withoutcapital discharge. The Bank's
latest repof't® does indicate three important statistical trends:

First, formal requests for relief have risen by @hd000 in almost every year
since implementation of the new law six years agtbjust over 8000 in 2003 and
just over 9250 in 2004, though, filings remain quihodest—about 9 filings per
10,000 resident§? This hardly compares with the over 1.6 million Fmrsiness
filings in the U.S. in 2003—about 55 filings per,@00 U.S. residents—or even the
166,000 consumer filings in 2003 in France—aboufild¥ys per 10,000 residents
of France'*® Of course, returning to where this paper begabt deels in Belgium
are, on average, quite low.

A shift in the makeup of the consumer debt portfati Belgium, however, may
herald a coming upswing in filings. From 2000 t002, the total number of
consumer installment loans (mainly from banks)efadlt fell 14.5% from 235,846
to 201,693, while the number of defaults on congutirees of credit" ouvertures

1% 3ee, e.gDoc. parl Chambre no. 1073/1&upranote 1, at 19.

1% SeeBANQUE NATIONAL DE BELGIQUE, CENTRALE DES CREDITS AUX PARTICULIERSSTATISTIQUES
(2005), available athttp://www.nbb.be/doc/cr/Publications/BROCKPSTAD2006F.pdflhereinafter NBB
STATISTICS].

% See id at 31 thl2.42; CIA, THE WORLD FACT BOOK, available at
http://lwww.cia.gov/cia/publications/factbook/geasititml (estimating total population in Belgium dsloly
2005 at 10,364,388).

140 seeKilborn, supranote 12. According to the CIA World Factbook, thge structure (and hence the
likely population of adult debtors) of each of tegkree countries is comparable, with about foftindi of
the population over age 14.
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de crédit/kredietopeninggnr-the equivalent of a revolving credit card account
mainly offered by non-banks—rose 33.4% from 150,80200,908. At the end of
2004, over 3 million of these "lines of credit" hagen opened, with a total
available limit of over 8 billion Euros, while onl¥.4 million installment loans
remained outstanding with a total loan amount et jover 18 billion Euro&™
While installment loans generally will be retireg the expiration of a relatively
short fixed term, "lines of credit" remain openefiditely. Moreover, unlike in the
installment loan application process, the conswmereditworthiness is not
scrutinized upon each draw on one of these "linegredit.” Thus, Belgian
consumers seem to be moving toward potentially nimolled and perpetual
indebtedness through a device that has seen a dnaseein defaults over the past
several years and has contributed so famouslyeddhlture of consumption” and
excessive debt in the U.S.

Second, a very large proportion of Belgian casesns® be delayed for years
after the decision of admissibility, or they ardifg off the radar entirely. From
entry into force of the new law on January 1, 1989the end of 2004, a total of
41,207 cases had been deemed admissible by thiearwlregistered in the Bank's
consumer credit databa¥é.0f these, only 16,918—only 41%— had concluded
with a consensual or judicial plan by the end dd28° Thus, in just under 60% of
cases, either the debtors are abandoning the grocgbe mediators and courts are
delaying the cases for extended peritddhe courts appear to bear much of the
blame for these delays. Some courts have repgrtetiirned cases to the failed
consensual stage multiple times (which the law does seem to permit) or
continued the judicial plan proceedings for up tgears* To the courts' credit, the
proportion of total cases admitted in each yearthie number of confirmed
consensual or judicial plans grew steadily in ewsegr but 2004. In 1999, only
about 8% of the 4542 cases admitted that year adedlwith a plan of one sort or
another}*® but that percentage grew steadily to almost 52%0@3 before falling
back to 47% in 2004 The large backlog of cases admitted in previousrse
appears to account for most of the plans executddtér years, but at least the
numbers of initial "successes" are rising.

141 SeeNBB STATISTICS, supranote 138, at 11-12, 18.

142 could find no statistics at all on the rate ejiection (orders of inadmissibility) of consumeses, but
| suspect the rate is very low, like in Francepmare than 10%, and probably much lower.

143 SeeNBB STATISTICS, supranote 138, at 31 thl.2.4.1, 32.

144 Recall that the statutory maximum delay at theseasual stage is 4 monti&eeCJ/GW art. 1675/11 §
1.

145 SeeOCE REPORT, supranote 61, at 20, 3@eporting delays in some cases of 1 to 2 yearwdsst
filing and implementation of a plan);EBRTEL DE GROOTE, ACTUELE VRAAGSTUKKEN BRETREFFENDE DE
COLLECTIEVE SCHULDENREGELINGS 7 (2004).

148 For 1999 figuresseeBANQUE NATIONAL DE BELGIQUE, CENTRALE DES CREDITS AUX PARTICULIERS
STATISTIQUES 32-33 & thls.3.4.1, 3.4.2 (2004) [hereinafter NBBIISTATISTICS].

147 SeeNBB STATISTICS, supranote 138, at 31 thl.2.4.2.
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Third, legislators correctly predicted that Belgiareditors would agree to
consensual plans for fear of smaller returns incjatiplans. Continuing the trend
in France, consensual plans represent approxima@sty of all plans confirmed in
Belgium in the first six years of the new 1a#.Due to the delays described above,
however, as a percentage of total admitted casespumbers are less impressive.
Of the 41,207 total cases admitted from 1999 to42QML,739 (28.5%) have
concluded with a confirmed consensual pf&nChis percentage is pulled down by
early delays, though, and the rate of conclusiorcarisensual plans has risen
steadily over the past five years. In 1999, on8pb of the cases admitted that year
concluded with a consensual plan, but that proporfiimped to 22% in 2000 and
climbed steadily to 34.8% in 2003 before fallinggltly to 33.8% in 2004. The
intermediation of the central bank was not app&rergcessary, as it was in France,
to spur Belgian creditors into accepting consenplas, but as discussed below, a
substantial number of these consensual plans mdggimed for failure.

These aggregate statistics offer some interestiigrmation, but the most
significant question remains unanswered: How willese plans perform?
Unfortunately, the national data offer no informoation the content of these plans
or the extent to which the courts are or are nesgmving "human dignity" with
plans that demand more sacrifice than debtors easonably bear. Getting a
consensual or judicial plan in place is only thestfistep—the debtor has live
under the plan for many years to receive the neeeleaf. Real "success" cannot
be declared when plans aenfirmed,but only when the plans acempleted One
clear trend in Europe is the lack of follow-up am@irmed plans. We need to know
how the plans are doing to gauge whether the syste@mally effective or not, and
very little data is gathered to measure this.

What little evidence one can find in public soursegygests that the initial
"success" represented by the high percentage dirmmea consensuaplans may
well lead to a future of troubling failure. Forample, the private Observatory of
Credit and Indebtedness conducted an admittedlgciantific" survey in May and
June 2004 of 40 debt-mediators in the southermdhrdnalf of Belgium and the
Brussels regiom® The survey results indicated that the averageatiur of
consensual plans was just under 82 months (6 yEamsonths)—well over the five
years prescribed for judicial plaffe.In an October 2001 letter to the Belgian House

148 SeeNBB 1999 SATISTICS, supranote 146, at 33 & tbl.3.4.2; NBBT&TISTICS, supranote 138, at 31
thl.2.4.2.

149 SeeNBB STATISTICS, supranote 138, at 30, 31 thl.2.4.2.

150 Although the sample focused only on the Frenclakipg southern part of Belgium, the results of this
survey are likely relatively representative. Of th&al admitted cases and confirmed consensuajuaticial
plans, just short of half in every category conwrfrregions in Wallonia and Brussels (the area yede
SeeNBB STATISTICS, supra note 138, at 30 tbl.2.4.1. Unfortunately, the fewtdh websites of debt
counseling agencies and consumer centers in Flendach as the Vereniging van Vlaamse Steden en
Gemeenten (http://www.vvsg.be/index.shtml), Stempalgemeen Welzijnswerk (http://www.caw.be/),
and Verbrauchersatelje (http://www.verbruikersatlpe), offer no statistical information at all.

151 SeeDCEREPORT, supranote 61, at 22.
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of Representatives, one judge from Flanders regdhat very often, consumers in
his area are able to pay only 2-3000 francs pertm@bout €50-€75, $60-$90) on
substantial debts, so the repayment period in cmuséd plans is often "markedly
longer" than the five-year limit for judicial plans He remarked that in
"innugr;gerable" cases the debtors were willing tceemito plans for ten years or
more:

Similarly, in a reform proposal submitted to theude in late 2003 (and
subsequently stalled in committee), two Belgianiskedors complained that the
consumer debt relief system had failed "far toemftdue to consensual plans that
stretched over as many as fifteen years, or plaatsatlocated a budget to debtors in
some cases as small as €210 for 2 weeks for a Iholdseith two children—far
less than would bguaranteedo debtors in a judicial plafi® If "human dignity" is
defined in terms of exempt income and the "revesfurclusion” for judicial plans,
why not apply the same minimal baselines to consdnglans? Some
unrepresented debtors, desperate for any reliélabla are apparently agreeing to
unworkable plans at the consensual stage. Just @isl in France, this will
undoubtedly pose problems for the ultimate effegisss of the Belgian system.

As for judicial plans, the Observatory survey indicates that jabiplans
offering a capital discharge outnumber those ndérmfg a discharge three to
one’™ This makes sense, given that the consensual faige & likely to dispose of
most cases in which no discharge is needed. Unfattly, the survey does not
indicate what percentage of debts were slated if&chdrge in judicial plans on
average and under what conditions.

For all types of plans, the Observatory survey sstgthat, in the aggregate,
mediators and courts are allocating tight but netdy livable budgets to most
debtors. The survey results reflect that Belgianptes with multiple children,
however, fall into the same sort of "two-incomeptras their U.S. counterparts.
The average allocation for parents with two or mchédren lies several hundred
Euros per year below the most recently reporteitiaffpoverty levef*® Childless
singles and couples seem to receive marginally wategbudgets, but as children
are introduced into the equation, the numbers deein to add up to much "human
dignity."

Budget allocations varied significantly among detsediators, but those
surveyed reported that the average monthly amodefitdo debtors and paid to
creditors in plans in early 2004 were as folldws:

%2 5eeDoc parl. Chambre no. 1285/006upranote 77, at 14—15.

133 5eeDoc parl. Chambre no. 199/00&upranote 135, at 4-5, 10-11.

154 SeeOCEREPORT, supranote 61, at 22.

1%° SeeELIZABETH WARREN & AMELIA WARREN TYAGI, THE TWO-INCOME TRAP; WHY MIDDLE-CLASS
MOTHERS ANDFATHERSARE GOING BROKE (Basic Books 2003).

%6 See supranote 117 and accompanying text.

157 SeeDCEREPORT, supranote 61, at 23.
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2005 "Revenue of
Monthly | Monthly | Monthly Inclusion”
Budget |Payment |[Budget X 12|(minimum for
Left to|to (yearly budget, |judicial plan,
Debtor(s) | Creditors | for comparison) | for comparison)
, €11,340
Single debtors | €945 €210 (~ $14.000 €7450 per year
Single debtors €13,668
with dependent €1139 €141 (~ $17,000 €9950 per year
Adult €15,852
cohabitants €1321 €370 (~ $20,000 €9950 per year
Cohabitants w/ €18,396
one dependent €1533 €494 (~ $23.(00) €9950 per year
Cohabitants €17,328
with or €1444 €225 (~ $21.500 €9950 per year

By way of rough contrast, the 2004 annual povdrtggholds for similarly situated
debtors in the United States were approximatelfolens: singles—$9800; single
parents—$13,000; childless couples—$12,650; couplth one and two
children—$15,200 and $19,15%. Thus, on average, all of these groups other than
couples with multiple children seem able to suppartvery modest but not
threadbare lifestyle on budgets $4000-$8000 abo%e jbverty thresholds.

2. Luxembourg: Informal Debt Counseling Successy Fermal Cases

In its first few years, the new overindebtedness ila Luxembourg has barely
been implemented. Only a few cases have madethietdormal overindebtedness
system. The Services seem to be continuing quiteessfully their previous
mission of offering budgetary advice and brokerinfprmal arrangements with
creditors. This may change in the near futureth&s government has recently
suggested that the time has come for a modificatiothe new system, in part to
allow for a formal "personal bankruptcy" systemused more on discharging debt
than on reconciling creditors and debtors to repayrplang> This would mark a

1% See UNITED STATES CENSUS BUREAU, POVERTY THRESHOLDS 2004, available at
http://lwww.census.gov/hhes/poverty/threshld/thrdshitnl.

1% SeeMINISTERE DE LA FAMILLE ET DE L'INTEGERATION, RAPPORT DACTIVITE 2004, § IIl.1 at 127,
available at
http://lwww.gouvernement.lu/publications/informatioigouvernementales/rapports_activite/rapports_iictiv
e_2004/famille/famille.pdf [hereinafter, IMFAM REPORT2004]
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significant departure from past policy. Time w#ll whether sufficient political
will and social change support a radical new "baptay” policy in Luxembourg.

The first official petition for admission to thewerocedure was filed with one
of the two Services in late November 2001, and fir& proposed plan was
submitted to the Mediation Commission in late Febyu2002. In all of 2002 and
2003, however, the Services initiated formal owdglniedness proceedings and
submitted plans to the Commission in only 42 cadesring this same period, the
Services had opened 557 debt consultation fifeln 2004, the Services opened
205 new debt counseling files, but they presentely six new cases to the
Commissiort®! Thus, the percentage of cases of financial distreaking their way
into the formal relief process has fallen from ab6%% in 2002 and 2003 to less
than 3% in 2004. Apparently, most of these caseshandled informally and
conclude with some form of voluntary, Service-bnade arrangement, just as the
Services had been doing since the early 1990s.

The Commission, in contrast, seems to be enjoy@sg bnd less success in
achieving agreements. Of the 31 cases submittédnt@002, 18 (58%) resulted in
consensual payment plans, but plans emerged indonofyll (36%) cases in 2003
and in only one of six (17%) in 2004. Most of #leenaining cases passed through
the Commission to the judicial stage, for whictould find no informatiort®

Unfortunately, | found no clear reports on the diora or content of any
consensual or judicial plan, or even on the totathber of confirmed judicial plans.
One indirect indication of the content of someladde plans is the rising number of
early completions. The first two plans, execute@002, had already concluded by
2003. One ended because the entire debt had béoffy and the other because
only one creditor remained, and the debtor had aaidut a side arrangement with

10 See LIGUE LUXEMBOURGEOISE DE PREVENTION ET DACTION MEDICO-SOCIALES RAPPORT
D'ACTIVITE 2001, 8§ 3.4 at 72available athttp://www.ligue.lu/pictures/download/rapport_20@inet.pdf;
MINISTERE DE LAFAMILLE , DE LA SOLIDARITE SOCIALE ET DE LA JEUNESSE RAPPORT DACTIVITE 2001, §
3.9(1) at 117, available at
http://lwww.gouvernement.lu/publications/informatsoigouvernementales/rapports_activite/rapports2001/2
001ra_fam/fami.pdf; MNISTERE DE LAFAMILLE , DE LA SOLIDARITE SOCIALE ET DE LA JEUNESSE RAPPORT
D'ACTIVITE 2002, § 3.5(2) at 108-09, available at
http://lwww.gouvernement.lu/publications/informatsoigouvernementales/rapports_activite/rapports2002/2
002ra_famille/Famille_2002.pdf [hereinafter,INfFAM REPORT 2002]; Question parlementaire no. 2268,
Réponse, p. 2available athttp://www.chd.lu/servlet/Merge?lot=Q-2002-O-E-2248=chdl; MINISTERE
DE LA FAMILLE , DE LA SOLIDARITE SOCIALE ET DE LA JEUNESSE RAPPORT DACTIVITE 2003, § 3.5(Il) at
108-10, available at
http://www.gouvernement.lu/publications/informatioigouvernementales/rapports_activite/rapportaetivit
2003/2003_rapp_Famille/2003_rapp_Famille.pdf [exfter, MNFAM REPORT2003].

161 SeeMINFAM REPORT2004,supranote 159, § 111.2.2 at 132-33.

%2 Some of these cases are abandoned by the detetothaf "consensual” stage before the Commission.
In 2002, 5 of 31 (16%) ended unsuccessfully atfitgs stage, and in 2003, 1 of the 11 formal caseted at
the consensual staggee supraources cited in note 160. Sometimes debtors alpathetir cases even after
initiating the judicial stageSee LIGUE LUXEMBOURGEOISE DE PREVENTION ET DACTION MEDICO-
SOCIALES RAPPORT DACTIVITE 2002, 8§ 122 at 49, available at
http://www.ligue.lu/pictures/download/rapport_20@tet.pdf.
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that creditor®® Similarly, two more plans (one each from 2002 &2@D3)
concluded with a full payoff of debt in 2004, andot more from 2002 were
scheduled to conclude in January 26%W5Thus, five of the 18 plans from 2002
(28%) concluded successfully in three years or, lesd one of the four 2003 plans
concluded in less than two years. With one-quartehese plans ending in such a
short time, perhaps a significant portion of theaeing plans will conclude in the
near future, as well.

I1l. CREATIVE TWISTS—INNOVATION

Diverging radically from existing models, includitige law in France, the new
laws in both Belgium and Luxembourg have made iatige use of special funds
specifically designed to support the process aevalg overindebtedness. The
source of financing for these funds and their fiomctvithin the two systems differ,
but the notion of setting up a financing devicepad of the system is an intriguing
one that deserves a brief exploration. Part Ildéscribes how the fund in
Luxembourg facilitates the only significant disapamallowed in that system. Parts
I11.B and III.C reveal how the Belgian fund focuses creditor responsibility by
reallocating to lenders part of the costs of treaptiand even preventing
overindebtedness. This brilliantly surprising imabon deserves serious
consideration, both by legislators considering sgatems and by those evaluating
current systems.

A. Creditor Welfare Instead of Debtor Dischargd.uxembourg

As noted above, unlike similar European laws, threrindebtedness law in
Luxembourg does not allow for judicially imposedatiarge of most types of debt.
Nonetheless, the law does provide for a poteitditect discharge in certain cases
in two unusual ways, one of which has helped séwdetators already.

First, the law created a state-financed "Fund fecdvery in Matters of
Overindebtedness" to offer consolidation loans tbtdrs, and these loans
ultimately can be forgiven. The original bill prged the creation of a fund to
make small loans to debtors to kick-start the glestess. The experience of debt
counselors had suggested that the path to condeastdigudicial plans might be
eased if debtors could pay off small debts immetijadr offer partial payments to
creditors to entice them to agree to a partialtdisge'® The Ministry of Families
manages the Fund, which is financed primarily ftbm state budget®

163 SeeMINFAM REPORT2003,supranote 160, at 109.

164 SeeMINFAM REPORT2004,supranote 159, at 132.

185 SeeDoc. parl. no. 440%upranote 11, at 4, 9-10, 17 (arts. 31-37 and commemntarts. 31-37).

1%° Seel aw of 8 Dec. 2000, arts. 23-2# amended byaw of 21 Dec. 2001, art. 41, Mém. A, no. 148, 27
Dec. 2001, p. 2999, 3016-17 (requiring repayments forior loans to go back into the Fund).
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On the initiative of the Mediation Commission oetbourt, the Fund manager
can offer debtors "consolidation loans" at the giadiinterest rate up to a statutory
maximum amount, which is indexed for changes incthressumer price index. Only
relatively small, "seed money" loans are envisiofreth this Fund. The current
maximum loan is approximately €11,6%5 These loans are supposed to be repaid
over no more than 7 yeatise(, the life of a plan), but the Fund manager calovol
the Commission's or the court's recommendatioritév the terms of the loan in a
number of ways, ranging from reducing or suppreggiterest to transforming the
"loan" into a non-recourse grafit.

The Fund manger's discretion to forgive these lgapsesents the first type of
"mini-discharge" in Luxembourg. The state essdgtibuys certain creditors'
claims, to a statutorily limited degree, and thatestcan then offer the consensual
discharge that these creditors refused to offar dll the concern expressed about
"de-responsible-izing" debtors by offering religbrih debt, this system of state-
funded "creditor welfare" seems like an open irtiotato creditor recalcitrance in
the consensual plan process. Hold out long enoagt,the Commission might
recommend that the state essentially buy certagditors' claims. Given the
continuously high rate of conclusion of informataargements and consensual plan
in Luxembourg, though, creditors do not yet seerhagesponding to this perverse
incentive.

So far, the Fund has offered loans to a signifipgmtentage of the few debtors
in the formal system, and several loans have arbadn forgiven. The Fund made
four loans for a total of €10,491.36 in 2002pne loan of €5802.48 in 2003, and
two more totaling €7392.33 in 206%.The Families Ministry reported that three of
the four debtors receiving loans in 2002 beganymeeat in 2003, which seems to
suggest that the fourth loan was forgivéhMore recently, the Ministry reported
definitively that the remaining € 3574.59 of threther loans was forgiven in
200412 Thus, although the law does not appear to offasemers a discharge, the
Fund has offered several debtors the equivalemit dééast a partial state-financed
discharge.

The second type of discharge-like measure in Luampis similar to the first,
but more far-reaching—and thus more exceptionkl stioncerned about the plight
of debtors with no ability to pay anything to theneditors, the Families Ministry

17 SeeLaw of 8 Dec. 2000, art. 26. The current amountlitesrom applying the permanent conversion
rate of 40.3399 Luxembourguish Francs per Eseghttp://www.oanda.com/site/euro.shtml, to the 70,00
franc limit in article 26, increased by the chamgé¢he "cost of life" index (consumer price indégtween
Jan. 1, 1948, and Jan. 1, 2005, about +670%. See
http://lwww.statistiques.public.lu/stat/tablevievegréument.aspx?Fileld=507.

%8 Seel aw of 8 Dec. 2000, art. 26.

169 SeeMINFAM REPORT2002,supranote 160, at 112.

170 SeeMINFAM REPORT2004,supranote 159, at 136.

1 SeeMINFAM REPORT2003,supranote 160, at 114.

172 SeeMINFAM REPORT2004,supranote 159, at 136.
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inserted a provision near the end of parliamenthalyate that allows the Fund in
"exceptional cases" to pay off all or a part of dedt remaining after the debtor has
completed a 7-year plan. This is the only elemainthe law that the record
describes as being equivalent to the U.S. notiaa 'dfesh start" (actually using the
English phrase, along with its German versl@®estschuldbefreiung*’

Of course, this exceptional possibility is riddiedth provisos. First, such a
state-funded discharge is available only for debtwhose financial situation is
"permanently compromised,” whose "manifest insoty®rhas made paying off all
debts impossible over the life of a 7-year plam ahose assets, if liquidated, at the
conclusion of the plan would be insufficient toimretany "significant” part of her
debts. Second, this second "discharge-like" pnoeeds not available to cover
alimentary debts, debts to the public fisc, or depts due to "professionals of the
financial sector,” which leads one to wonder hotemfthis procedure will be able
to provide any effective relief. Finally, the debitan obtain only one such debt
repayment every 10 yedr$. The first plans for which such a state-funded
"discharge" might be available would conclude ndiemathan spring 2009, so it
remains to be seen how the Commission and couttsnaérpret the ambiguous
requirements of this relief. Given the strict liations, it appears as though this
procedure will apply to very few debtors and offery little relief.

B. Quid Pro Quo From Belgian Lenders, Too

The Belgian law also establishes a fund, but rarfcing and operation differ
substantially from that of the fund in Luxembourdust as European legislators fear
that new debt relief systems will undermine respgmasborrowing by consumers,
many are similarly concerned about a lack of resfmlity among lenders in the
21st century consumer credit free-for-all. In mobtthese new systems, central
consumer credit history databases play a key rolencouraging and facilitating
responsible lending in the eyes of European lawmsdkeBut the Belgian system
has taken one more innovative step to redirectctmsequences of lax consumer
lending practices back onto the lenders themselves.

Very early on in the consideration of consumer dehbéf, Belgian legislators
proposed a fund to defray some of the costs of woes overindebtedness
proceedings. Generally, the debt-mediator's feeschargeable to the debtor and
paid in priority to all other debts through the pent plant”® This fund would
cover the mediator's fees in cases in which théotiglwere unable to pay those fees
in full.'”” The government failed to include any such fundha 1996 bill that

13 5eeDoc. parl. no. 4409/0&upranote 87, at 3; Doc. parl. no. 4409/$lipranote 10, at 18.
" Sed aw of 8 Dec. 2000, art. 26.

5 See, e.gl.aw of 5 July 1998, art. 19, M.B. 31 July 199829613, 24621.

1 SeeCI/GW art. 1675/19.

1" SeeDoc. parl. Chambre no. 274/ pranote 8, at 2, 64, 122, 129.
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would become the final law, but legislators quickigerted provisions for such a
fund with very little discussion and virtually npposition'’®

Unlike the consolidation loan fund in Luxembourgwever, the Belgian fund
is financed by a kind of tax on consumer lendeResponding to fears about
hampering access for low-income debtors forcedetar bhe costs of the mediator,
legislators reasoned that shifting these costhdohighly lucrative and extremely
large and growing consumer credit market was a |spnile to pay for the salve
that mollifies the pain caused by this markét!t is normal," one legislator opined,
"that the costs tied to the treatment of overindgbéss should be, in part at least,
incorporated into the cost of credtf®

Consistent with this "cost of doing business" nadile, all consumer lenders
(both for consumption and housing) were originatlypay into the fund, but this
aspect of the new system fell under attack withinanth after entry into force of
the new law. A number of professional consumeditrentities challenged this
new "tax," arguing that singling them out from amgaall types of claimants in
consumer cases violated the equality principle hef Belgian Constitution. In
February 2000, the Belgian constitutional courtetgd this challeng&! The Court
of Arbitration held that the Constitution alloweklet legislature to draw rational,
objective distinctions among potential consumerditoes. It agreed with the
legislature that singling out professional lenderbear the burden of financing part
of the consumer debt relief system was quite sénsibThe legislative record
pointed out that debts to consunhemnderswere present and substantiakih cases
of consumer overindebtedness, whereas debts titiestilthe state, and other
potential claimants were not. Moreover, the wated energy utilities are also
singled out to pay into similar, separate funds iattered by the three Belgian
regions, which help to defray the cost of utilittes low-income resident$?

Consumer lenders had lost in the courts, but thigmately won in the
legislature. Implementation of the new "Fund fohet Treatment of
Overindebtedness" was suspended pending resolatitims legal challenge, and
legislators modified the fund provisions in the m@ae. After two years of
reflection, the government decided that it wouldnbere equitable to concentrate
the burden of the "taxes" to be paid into the Fondenders with a more direct

18 See, e.g Doc. parl.Chambre no. 1073/Zupranote 94, at 8Doc. parl Chambre no. 1073/18ppra
note 102, at 3-6; Doc. parl. Chambre no. 1073Lpranote 1, at 124-25, 130; Law of 5 July 1998, &0t. 2
M.B. 31 July 1998, p. 24613, 24622.

179 SeeDoc. parl.Chambre no. 1073/3upranote 94, at 9; Doc. paiChambre no. 1073/1%upranote 1,
at 10.

180 SeeDoc. parl.Chambre no. 1073/18upranote 102, at 5.

181 SeeOrder No. 22/2000 of Feb. 23, 200dvailable at http:/Awww.arbitrage.be/public/f/2000/2000-
022f.pdf.

182 See alsdDoc. parl.Chambre no 1073/1kupranote 1, at 124-25; Doc. paBénat no. 929/%upra
note 8, at 18; OCREPORT, supranote 60, at 25-26.



2006] EMERGING CONSUMER BANKRUPTCY SYSTEMS 105

connection to—indeed, more direct responsibility—fthe consumer debt relief
system.

Now, the "tax" to be paid into the Fund is assessdy on that portion of the
total consumer lending portfolia defaultas of the end of each yedt Lawmakers
explicitly aimed to "responsible-ize" overly aggi® or lax lenders by diverting to
them part of the costs of relieving the pain ofesgive debt—bringing home the
consequences of these lenders' unrestrained kisigtéeven more than losses on
defaulted loans already did). Conversely, this ification was designed to reward
and encourage responsible lenders who analyzedlensy of their consumer
borrowers more carefully and reduce the level dadlé in their loan portfoliod®
One suspects that lenders will soon develop creatays of accounting for
defaulted consumer loans to avoid the impositionh@ tax, but the idea of this
fund is intriguing. What better way to target ooé the supposed primary
contributors to consumer overindebtedness whemgilitget their attention the
most—their bottom line.

With this concentration of the "tax base," the taie consequently increased
substantially. It was originally limited to a maxim of 0.005% of all consumer
mortgage loans and 0.025% of all hon-mortgage auesuoans outstanding at
year's end, with thectual rate to be established by Royal OrtférNow, the
maximum rate fordefaulted mortgage loans has quadrupled to 0.02%, and the
maximum rate fordefaultedconsumer loans increased by a factor of eight to
0.2%% A Royal Order has set the actual rate at the maxini’

The first disbursements from the Fund reveal thahynBelgian debtors have
very little disposable income to finance a paymeftdn. The first creditor
assessments were paid into the Fund on October2@82, and the first
reimbursements were made to debt-mediators on 2ua@03'®® Those mediators'
fees that debtors had already proven unable toapaybeing reimbursed little by
little by application to a special governing body the Fund®® As of November
2004, the Fund had paid out €922,617 to 909 debliates, all of whose fees had
accrued in 200%%° Of the some 8000 new cases admitted in 2003, d®sents a
significant proportion (over 11%) of almost totallmpecunious debtors. And an

183 Seelaw of 19 April 2002, art. 2, M.B. 7 June 200226229.

18 See Doc. parl. Chambre (2000-2001) no. 1285/001, pp. 6, 4-available at
http://lwww.lachambre.be/FLWB/pdf/50/1285/50K1285G#if; Doc. parl Sénat (2001-2002) no. 2-986/3,
p. 2,available athttp://www.senat.be/wwwecgi/get_pdf?33577277.

185 Seel aw of 5 July 1998, art. 20 § 3, M.B. 31 July 19p824613, 24622.

186 Sedl aw of 19 April 2002, art. 2, M.B. 7 June 2002, 229, 26230.

187 SeeRoyal Order of 9 Aug. 2002, art. 2, M.B. 6 Seffl02, p. 39443, 39444,

188 See Questions et réponses écrites, Bulletin no. 007, PR5, 726-27, available at
http://www.lachambre.be/QRVA/pdf/51/51K0007.pdf.

1% SeeDoc. parl.Chambre. 1285/00kupranote 183, at 9; Royal Order of 9 August 2002, Refwthe
King, M.B. 6 September 2002, p. 39441.

%% OCE REPORT, supranote 60, at 27 & n.2 (reporting a division of €748 for 282 cases from the
French part of Belgium, and €673,844 for 627 céses the Dutch part).
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average reimbursed cost per case of about €1016ut(ak1250) reveals the
significant expense of this labor-intensive "mediat system—which does not
include the expenses of thalicial side of the ledger.

It is revealing to focus in conclusion on what dted arereally being forced to
pay for. Creditor assessments from the Fund pé&y the mediator fees of those
debtors with "purely symbolic" plans that cannovemoeven basic administrative
costs, let alone offering anything to creditorshisTis a wonderfully creative and
sensible way of allocating what would otherwise demseless cost. Faced with
debtors with such miserly incomes, lenders shoate facts (as many do) and write
off these consumers' debts outside of the insolvesystem altogether. |If
recalcitrant lenders are serious about forcing tqasy" debtors into economically
valueless judicial payment plans, they (rather ttepayers) should by all rights
foot the bill. Of course, lenders may plow thessts back into higher interest
rates, but | have found no evidence of complairftamy increased burden on
"average" consumer borrowers in Belgium.

C. Financing Financial Education From the Belgiaarf€

With the Fund firmly in place, Belgian lawmakerskoan even bolder next
step. Buried in article 430 of a massive law sutiteusly entitled "Program-Law,"
the Belgian Parliament authorized draws from thedto finance not only unpaid
mediator fees, but also the costs of a public mition campaign about the new
consumer debt relief law, as well as "more gengr#tiie financing of measures of
information and of sensitization concerning oveebigdness™ In June 2004,
King Albert's administration issued a Royal Ordetharizing 25% of the Fund to
be used for this campaign of "overindebtednessimdtion and sensitization,” and
empowering the governing body of the Fund to seleetspecific programs to be
financed"*?

Far from discouraging consumers from seeking rdliefn their debts, the
Belgian legislature and government are using aitcrefinanced fund taadvertise
such relief. And at least one European statenallfi putting its money (actually,
lenders' money) where its mouth is in terms ofrapiiing to cure the problem of
excessive debt through education, rather than nontg itself with the limited
treatment offered by the debt relief law. It rensato be seen what effect, if any,
these new initiatives will have on the future ofedwdebtedness in Belgium, but
this is definitely an intriguing potential to keap eye on in the months and years to
come. Will we eventually see this Fund used toerlakns to consumer debtors to
facilitate payment plans? Perhaps this is where dfiems in Belgium and
Luxembourg will converge.

¥15ed aw of 22 Dec. 2003, art. 430, M.B. 31 Dec. 20052160, 62246.
192 5eeRoyal Order of 23 June 2004, M.B. 15 July 20045467,
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IV. CONCLUSION

As states around the world liberalize access toswmer credit, consumer
financial distress is bound to follow close behindlany European states have
learned this bitter lesson in the past two decadegrowing number of these states
have accepted that this new consumer financialredist while perhaps not
universal, is real, serious, and worthy of focuagténtion. More and more states
have adopted the notion that societies that ertjeybenefits of a modern credit
economy must also address its attendant burdensitisely and humanely.
Opinions differ from state to state on how muchefeto offer overextended
consumers and how much responsibility to demand ttiey take for their own
financial distress. These differences are likelivah by a variety of factors,
including culture, politics, and the relative degyd consumer indebtedness.

One important constant, though, is becoming ininghs clear—consumer
debt relief, including a discharge of unpaid delss)ot a concept compatible only
with the pragmatic, economics-driven approach afdi-American common law"
systems. Civil law states like France, Belgiumd dmuxembourg have softened
what appeared to be their rigidly formalistic pmsitwith respect to the "sanctity of
contracts" in light of the new challenges of thedem "open credit society." One
can no longer attribute the distinction betweernestavith and without consumer
debt relief to one more contrast of “civil law" 8as "common law."

Other states that identify their legal roots in tbede Napoléon are likely to
look to models of consumer debt relief created tesded by their like-minded
civilian neighbors. Recent experience in Belgiumd &uxembourg illustrates this
tendency. It also illustrates some potential desgé borrowing ready-made laws,
even from other civil law systems "within the fayiil The learning process in
consumer debt relief is far from over in EuropeheTrench law has undergone a
string of amendments in 1995, 1998, and 2003, ailthd to pick up the latest
response to festering problems in the "parent’esgsineans incorporating latent
problems in the "daughter” system.

The new laws in Belgium and Luxembourg seem taectfh healthy level of
continuity and change from the French model. Betytmight also have missed
some important lessons. The future may well shiow,example, that invading
exempt income in Belgium, refusing to discharge tntebt in Luxembourg, and
requiring payment plans of even the most desparadedestitute of debtors in both
systems will require modifications like those retbeimplemented in France. On
the other hand, Belgium and Luxembourg have camieith to the next generation of
consumer debt relief laws with new lessons of tbein through innovative use of
special funds to finance the treatment and evervept®on of consumer
overindebtedness. These two states have setafe &ir another imminent round
of continuity, change, and innovation in other eonsr debt-relief systems that are
sure to emerge soon on both sides of the Atlantic.



